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33-6003 FINAL RULES REGARDING UNIFORM 
AND INTEGRATED REPORTING RE- 
QUIREMENTS: MANAGEMENT RE- 


MUNERATION 


ADOPTION OF RULE, FORM AND 
SCHEDULE AMENDMENTS TO PRO- 
VIDE SHAREHOLDERS WITH INFOR- 
MATION TO ASSIST ASSESSMENT OF 
STRUCTURE, COMPOSITION AND 
FUNCTIONING OF BOARDS OF DI- 
RECTORS—ADOPTION OF RULES 
AFFORDING SHAREHOLDER—PAY- 
MENTS OPPORTUNITY TO REVIEW 
ACCURACY OF MANAGEMENT 
STATEMENTS IN OPPOSITION TO 
SHAREHOLDER PROPOSALS BE- 
FORE MAILING OF ISSUERS’ PROXY 
SOLICITING MATERIALS AND WHICH 
PROVIDE INFORMATION ABOUT 
TERMS OF SETTLEMENT OF PROXY 
CONTESTS 


WITHDRAWAL OF PROPOSED 
AMENDMENT TO PROXY RULES 
WHICH WOULD HAVE REQUIRED 
DISCLOSURE OF VOTING POLICIES 
AND PROCEDURES OF INSTITU- 
TIONS WHICH ARE SUBJECT TO THE 
PROXY RULES AND WHICH EXER- 
CISE VOTING RIGHTS WITH RE- 
SPECT TO EQUITY SECURITIES HELD 
FOR THEIR OWN ACCOUNTS OR 
FOR THE ACCOUNTS OF OTHERS... 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6002/December 1, 1978 


In the Matter of 


HAHN, LOESER, FREEDHEIM, DEAN & WELLMAN 
RETIREMENT PLAN 

800 National City E. 6th Building 

Cleveland, Ohio 44114 


(18-26) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVISIONS 
OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE HAHN, LOESER, FREED- 
HEIM, DEAN & WELLMAN RETIREMENT PLAN 


NOTICE IS HEREBY GIVEN that Hahn, Loeser, 
Freedheim, Dean & Wellman, a law firm organized as a 
partnership under the laws of the State of Ohio 
(hereinafter referred to as “Applicant” or “Firm’’) on 
October 30, 1978 filed an application for exemption from 
the registration requirements of the Securities Act of 
1933 (the “Act”) for interests or participations issued in 
connection with the Hahn, Loeser, Freeheim, Dean & 
Wellman Retirement Plan (the “Plan”). All interested 
persons are referred to the document, which is on file 
with the Commission, for the facts and representations 
contained therein, which are summarized below. 


The Plan covers all employees, legal and non-legal, and 
all partners of the Firm who customarily render service 
for the Firm for at least 1,000 hours during a Plan year. 
Such persons are eligible to participate in the Plan if 
they participated in the Pian prior to January 1, 1976, or 
have completed three years of service with the Firm. As 
of June 30, 1978, 28 partners, two associates and 21 
non-legal employees were participants in the Plan. 


Applicant states that the Plan is of the type commonly 
referred to as a “Keogh” plan, whose participants 
include persons (in this case Applicant’s partners) who 
are employees within the meaning of Section 401(c)(1) 
of the Internal Revenue Code of 1954 (the “Code”), and , 
therefore, is excepted from the exemption from the 
registration provisions of the Act provided by Section 
3(a)(2) of the Act for interests or participations in certain 
employee benefit plans of corporate employers. 
However, Section 3(a)(2) of the Act provides that the 
Commission may exempt from the provisions of Section 
5 of the Act any interest or participatidn' issued in 
connection with a pension or profit sharing plan which 
covers employees, some or all of whom are employees 


320/SEC DOCKET 


within the meaning of Section 401(c)(1) of the Code, if 
and to the extent that the Commission determines this 
to be necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Description and Administration of the Plan 


Applicant states that the Plan was originally adopted in 
1968 and was amended and restated in its entirety 
effective as of January 1, 1976, in order to comply with 
the Employee Retirement Income Security Act of 1974 
(“ERISA”). The Internal Revenue Service has issued a 
ruling to the effect that the Plan, as so amended and 
restated, is a qualified plan under Section 401(a) of the 
Code. The Plan is an “employee pension benefit plan” 
subject to the fiduciary standards and to the full 
reporting and disclosure requirements of ERISA. 


Contributions are made by Applicant each year on 
behalf of all employee participants and active partners 
who have been such for at least five years in amounts 
equal to 742% of their compensation. With respect to 
partners who have been partners for less than five years, 
there is a graduated scale of contributions up to a 
maximum of 6% of their compensation. In addition, 
each Plan participant may make voluntary contributions 
in any year up to an additional 5% of such participant’s 
compensation. 


Applicant states that the National City Bank of 
Cleveland, Ohio is trustee (the “Trustee”) for the Plan 
under an Amended Trust Agreement (the “Trust 
Agreement”). Under the Trust Agreement, the Trustee 
has exclusive authority and discretion to manage trust 
assets, subject to the right of the Firm to direct 
investments itself or to appoint an investment manager 
to manage some or all of the assets of the Plan. 
Commencing in July, 1978, the Firm did appoint an 
investment manager (Carnegie Capital Advisors, a 
division of Prescott, Ball & Turban, investment bankers) 
to invest approximately one-half of the assets of the 
Plan. It is the Firm’s intention, upon receipt of the 
requested exemption to direct the Trustee to invest 
substantially all the balance of the assets of the Planina 
guaranteed investment contract to be issued by John 
Hancock Mutual Life Insurance Company. A retired or 
terminated participant has the right to direct that the 
balance in such participant’s account be invested in a 
fixed income fund maintained by the Trustee. 


Applicant states that if it were a corporation or if its 
partners were not included among Plan participants, 
interests and participations in the Plan would be exempt 
from registration under Section 3(a)(2) of the Act. 
Applicant submits that Congress excepted interests 
issued in connection with Keogh plans from the Section 
3(a)(2) exemption primarily out of concern over interests 





in commingled or collective Keogh funds which might 
be marketed by sponsoring financial institutions to 
self-employed persons unsophisticated in financial 
matters. Applicant notes that the Plan is not a prototype 
or master plan marketed to the public by a sponsoring 
financial institution and that Plan assets are not 
commingled in collective investment media with the 
assets of plans of other employers. Applicant states 
that the characteristics of the Plan are essentially no 
different from the retirement plans maintained by many 
single corporate employers, for which Section 3(a)(2) 
provides an exemption, and that the concerns which 
led to that Section’s inapplicability to Keogh plans do 
not apply to Applicant’s Plan. 


Applicant represents that it has not distributed and does 
not intend to distribute any type of promotional material 
relating to the Plan (other than such material as 
Applicant is required under ERISA to distribute to 
participants or to employees) and has not made and 
does not intend to make any solicitation of voluntary 
contributions under the Plan. Applicant makes available 
to Plan participants upon request and without charge, 
copies of the Plan, the Trust Agreement and the latest 
interim financial statements of the Plan. 


Applicant states that it is engaged in furnishing legal 
services of a type which necessarily involves financially 
sophisticated and complex matters and for that reason, 
as well as the extensive administrative control over the 
Plan maintained by the Firm, is able to represent 
adequately its interests and the interests of its 
employees who are participants in the Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 26, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application, accompanied by a statement 
of the nature of his or her interest, the reasons for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he or she may request that he or 
she be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed 
to: George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an attorney 
at law, by certificate) shall be filed contemporaneously 
with the request. An order disposing of the matter will 
be issued as of course following December 26, 1978, 
unless the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 


Persons who request a hearing, or advice as to whethera 
hearing is ordered, will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6003/December 4, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15280/December 4, 1978 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20811/December 4, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10505/December 4, 1978 


UNIFORM AND INTEGRATED REPORTING REQUIRE- 
MENTS: MANAGEMENT REMUNERATION 


Amendments to Disclosure Forms 
AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 

SUMMARY: The Commission is amending certain 
disclosure forms and regulations to standardize and 
improve the Commission’s disclosure requirements 
relating to management. remuneration. The amend- 
ments revise the management remuneration disclosure 
provisions in certain registration statements, periodic 
reports and proxy and information statements filed with 
the Commission under the Securities Act of 1933 and 
the Securities Exchange Act of 1934 to require tabular 
and other forms of disclosure as to all remuneration 
from the registrant and its subsidiaries for services 
during the latest fiscal year by certain specified 
directors, executive officers and officers of the 
registrant. The manner in which certain of such 
amounts will be computed are specified in the new 
amendments and in some cases will be the amount 
expensed by the registrant or its subsidiaries for 
financial reporting purposes. 


EFFECTIVE DATE: The amendments are effective 
with respect to fiscal years ending after December 25, 
1978 for initial filings made on or after January 15, 1979. 
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FOR FURTHER INFORMATION CONTACT: Steven J. 
Paggioli, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, 500 North Capitol 
Street, Washington, D.C. 20549 (202/376-8090). 


SUPPLEMENTARY INFORMATION: On July 28, 1978, 
the Commission published for comment proposed 
amendments to the management remuneration 
disclosure requirements which appear in Item 4 of 
Regulation S-K.1 Although most of the revisions 
proposed for comment have been adopted, there are two 
principal areas in which the Commission has not 
followed the proposals: (1) the Commission is not 
adopting any provisions similar to those proposed for 
comment to extend the remuneration disclosure 
requirements to officers or directors of wholly-owned 
subsidiaries of the registrant; (2) the columnar 
presentation for management remuneration has been 
revised to call for a column reflecting salaries and 
similar amounts actually distributed or accrued during 
the latest fiscal year; a column reflecting the aggregate 
of certain other forms of non-contingent remuneration 
for services during the fiscal year—such as insurance 
premiums and personal benefits; and a column 
reflecting various forms of contingent remuneration for 
which amounts were expensed during the year for 
financial reporting purposes. Although these columns 
would be presented in the same remuneration table, 
there would be no requirement to aggregate the 
amounts in a separate column. 


Background 


In Release Na. 33-5950 the Commission described the 
reasons for proposing amendments in the area of 
management remuneration disclosure and noted that, 
as management remuneration packages have become 
more diverse and complex, the format for their 
disclosure in Commission filings has changed. Thus, 
many forms of remuneration presently are not being 
included in the remuneration table, but, instead, are 
disclosed through narrative discussions set forth in 
footnotes or paragraphs following the table. It was 
further noted in that release that the proposals were 





1 Securities Act Release No. 33-5950 (July 28, 1978) (43 
FR 34415). Regulation S-K is a disclosure provision 
which specifies information required to be disclosed in 
various registration statements, periodic reports, and 
proxy and information statements filed with the 
Commission under the Securities Act of 1933 and the 
Securities Exchange Act of 1934. The requirements of 
Item 4 are incorporated by reference in a number of 
disclosure forms and regulations and thus will revise 
the disclosure requirements of Forms S-1 ‘and S-11 
under the Securities Act and Forms 10, 10-K and 
Regulation 14A under the Exchange Act. 
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intended to require that the table reflect all 
remuneration which can be quantified and related to the 
services performed by individual members of 
management during the fiscal year. 


A number of commentators addressed the broad policy 
question of whether it is appropriate to require that the 
remuneration table include all forms of remuneration 
describe in the proposals. Some indicated that the 
present requirements and disclosure practices are 
adequate and that it would be inappropriate to present, 
in a single table, forms of remuneration which range 
from cash salaries to deferred or contingent incentive 
arrangements. 


The Commission has given careful consideration to the 
over 350 letters of comment on the proposed 
amendments, many of which addressed the question of 
whether all forms of remuneration should be included in 
the remuneration table. Based upon the Commission’s 
review of these letters of comment, upon the 
Commission’s experience in administering the federal 
securities law, and upon certain data which appears in 
the record in the hearings on corporate governance, the 
Commission has determined that it is in the public 
interest and will promote the protection of investors to 
require that the forms of remuneration described in the 
proposals be included in the remuneration table and 
that the remuneration table should be amended, 
generally in the manner proposed, as a means of 
promoting better investor understanding. In the 
Commission’s view, the expansion of the table is 
consistent with the relevant statutory provisions? and is 





2 See Securities Exchange Act Release No. 13482 (April 
28, 1977) (42 FR 23901) announcing a re-examination of 
the Commission’s rules relating to shareholder 


communications, shareholder participation in the 
corporate electoral process and corporate governance 
generally; in connection with that inquiry, certain 
proposed amendments to the Commission’s disclosure 
requirements were published for comment in Securities 
Exchange Act Release No. 14970 (July 18, 1978) (43 FR 
3195). 


3 Item 14 of the Schedule A under the Securities Act 
describes information which, pursuant to Section 7, 
might be required in prospectuses: 


(14) theremuneration, paid or estimated to 
be paid, by the issuer or its predecessor, 
directly or indirectly, during the past year 
and ensuing year, to (a) the directors or 
persons performing similar functions, and 
(b) its officers and other persons, naming 
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a basic element in providing security holders with 
information with which to assess the performance of 
management. 


The following portions of this release will describe the 
amendments adopted and will discuss certain issues 
raised by commentators. However, for a more complete 
understanding of the new requirements the reader 
should refer to the Text of the Amendments, set forth 
later herein. 


Item 4(a)-Remuneration of Management 


It was proposed in Release No. 33-5950 that Item 4(a) be 
amended in a number of respects from the existing 
remuneration disclosure requirements. Although many 
of the proposals have been retained, others have been 
amended in response to the public comments received. 


Present Item 4(a) calls for disclosure regarding “all 
direct remuneration paid by the registrant and its 
subsidiaries during the registrant’s last fiscal year... .” 
As adopted today, the item requires disclosure 
“concerning all remuneration. . .for services in all 
capacities to the registrant and its subsidiaries during 
the registrant’s last fiscal year or, in specified 
instances, prior fiscal years.” It thus would require 
disclosure not only of remuneration paid directly by the 
registrant and its subsidiaries but also of all 
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them whenever such remuneration exceeded 
$25,000 during any such year. 


Under the Exchange Act, in sections 12(b)(D) and (E), a 
registration statement under the Act may, subject to 
Commission rulemaking, contain the following: 


(D) the directors, officers, and wunder- 
writers, and each security holder of record 
holding more than 10 per centum of any class 
of any equity security of the issuer (other 
than an exempted security), their remunera- 
tion and their interests in the securities of, 
and their material contracts with, the issuers 
and any person directly or indirectly 
controlling or controlled by, or under direct 
or indirect common control with the issuer; 


(E) remuneration to others than directors 
and officers exceeding $20,000 per annum; 


Section 13(a)(1) of the Exchange Act vests the 
Commission with rulemaking authority to require 
disclosure to keep reasonably current the information 
required to be included in or filed with a registration 
statement filed under the Act. 


remuneration from third parties for services to the 
registrant and its subsidiaries. The Commission feels 
that any burden imposed on the registrant in connection 
with obtaining this information from the individual 
officer, director or others is outweighed by the value of 
the information to investors. Further, such information 
is relevant, even though not paid directly by the 
registrant or its subsidiaries, since there may often be 
some form of indirect consideration given by the 
registrant to the third party who paid the individual. In 
addition, disclosure will be required in certain instances 
regarding remuneration not previously disclosed which 
is for services performed in prior fiscal years. For 
example, if a company prepares and uses a 1978 proxy 
statement in March, 1979, the remuneration table would 
not reflect a bonus for 1978 which was actually 
determined and awarded in May, 1979. Thus, the 
remuneration table for the 1979 proxy should include 
such amount. 


However, it should be noted that the amendments 
would not require disclosure of remuneration paid by an 
investment company’s investment adviser to officers 
and directors of the company. These sums are obtained 
by the adviser essentially from its advisory fee, which is 
required to be disclosed and appears to be the pertinent 
disclosure which should be made by the company to its 
shareholders. 


item 4(a)(1)-Five Executive Officers or Directors 


The proposal would have changed the present item by 
increasing the number of persons with respect to whom 
disclosure is required from three to five, by deleting the 
$40,000 floor below which disclosure is not required and 
by referring to “executive officer” rather than “officers.” 


The proposed increase from three to five persons who 
might be required to be named in the remuneration table 
has been retained. Many commentators felt that the 
increase is appropriate because a number of 
corporations, particularly those with larger and more 
diverse operations, have a chief executive office 
consisting of two or more persons or have the top 
management functions performed by more than three 
persons. Other commentators indicated a belief that the 
proposed increase from three to five persons who are to 
be named in the table should not be adopted because 
the invasion of personal privacy implicit in the proposal 
was not justified, particularly with respect to smaller 
issuers whose top management may be concentrated 
among a smaller group of persons and whose 
remuneration to the fourth and fifth executive-officer 
or director may be relatively small. 


The Commission believes that the retention of a floor 
below which disclosure need not be made alleviates 
many of the problems raised by the public comments. 
The floor, which has been raised by 25% from $40,000 to 
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$50,000 in recognition of inflationary effects on 
remuneration, should mean that executive officers or 
directors of some smaller issuers will not be required to 
have this information made public; at the same time, the 
increase to the five most highly compensated 
“executive officers or directors” of the registrant will 
provide investors with further data with which to assess 
the performance of key members of management. The 
$50,000 floor will be determined by reference to the 
sum of the remuneration to be included in Column C1 
and C2 which will reflect all forms of current 
remuneration. The reference to “executive officers” will 
also have the effect of limiting disclosure of individual 
remuneration to those persons who, as set forth in the 
definition of that term, and as discussed further below, 
perform policy making functions. 


Proposed Item 4(a)(2)-Not adopted 


The Commission had proposed a new Item 4(a)(2) 
intended to reach the five most highly compensated 
executive officers or directors of the registrant or its 
wholly-owned subsidiaries not already named pursuant 
to proposed Item 4(a)(1), if the individual’s aggregate 
remuneration exceeded $150,000. 


This proposal, which could have resulted in naming 
persons who are officers or directors of wholly-owned 
subsidiaries, elicited a very large number of adverse 
comments which noted, among other things, that an 
invasion of personal privacy and confidentiality could 
occur under the proposal, without any materially 
important new information becoming available to 
shareholders and investors. It was also felt that the 
information would not be material because the 
individuals concerned, particularly executive officers 
and directors of subsidiaries, might not be among those 
key policy-makers of the registrant whose remuneration 
should be disclosed. It was also argued by certain 
commentators that since the heads of subsidiaries are 
generally not in a position to determine their own salary 
levels, the possibility of conflict or abuse in connection 
with establishing their levels of compensation is 
reduced. Also, since salaries are most often scaled 
down from those of the five most highly paid executives 
about whom disclosure is required by Item 4(a)(1), the 
public should be able to draw general conclusions about 
the level of remuneration of others, without requiring 
disclosure of additional named individuals. Another 
basis urged for not requiring information as to the next 
five persons is that other provisions proposed would 
disclose the overall group compensation of officers and 
directors of the registrant. 


Many corporations also pointed out that salary 
information regarding heads of subsidiaries is 
considered very confidential within the corporation and 
that adverse consequences could result if the 
information is made available to the heads of other 
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subsidiaries. The officers of various subsidiaries are 
allegedly paid varying amounts due to a number of 
factors which may have no disclosure significance, 
such as seniority, pay scales in the industry, special 
arrangements to induce employment, employment 
contracts entered into at the time the subsidiary was 
acquired, and foreign cost-of living allowances. Among 
the adverse consequences noted if disclosure were 
made were a loss of morale, a trend toward 
standardization of salaries at higher levels without 
regard to individual factors and a danger of pirating of 
employees by competitors willing to pay a higher salary. 


The proposal was especially criticized in connection 
with its effects on executive officers or directors of the 
registrant’s foreign subsidiaries. One factor of grave 
concern to the commentators and to the Commission is 
the possibility of increased danger of acts of terrorism, 
including kidnapping and ransom demands, if salaries 
of the heads of foreign subsidiaries are publicly known. 
In addition, it was pointed out that such individuals are 
often paid certain amounts, such as cost-of-living, 
home-leave, and education allowances to compensate 
them for living overseas; these arrangements, absent 
further disclosure, could make it difficult to compare 
the remuneration of a foreign resident with that of a 
domestic resident. Also the recent currency 
fluctuations would impair comparability because of the 
greater number of dollars needed to maintain a given 
level of remuneration in a foreign currency. 


Although the Commission has determined not to adopt 
the proposals which could have elicited remuneration 
disclosure as to executive officers or directors of 
subsidiaries, it is concerned that in certain instances 
the disclosure of such data solely as to managers of the 
parent could result in significant omissions. For 
example, a key employee or director of a subsidiary 
might be the highest-paid person in the entire corporate 
structure and have managerial responsibility for major 
aspects of the registrant’s overall operations. In such 
case, information describing only the remuneration of 
executive officers and directors of the parent might not 
provide the investor with necessary information to 
understand executive management remuneration. 


The definition of the term “executive officer” has been 
adopted as proposed and includes, among others, “any 
other person who performs similar policy making 
functions.” Accordingly, the Commission advises 
registrants that they should give careful consideration 
to the question of who are the appropriate persons to be 
named in the table, and to whether certain highly 
compensated directors or employees of subsidiaries are 
in fact “executive officers” of the registrant. The 
Commission will monitor the disclosure practices in 
this area to determine whether further actions are 
appropriate. 





Adopted Item 4(a)(2)-Group Information 


Item 4(a)(2) as adopted is unchanged from the 
corresponding item as presently in effect and as 
proposed. It elicits aggregate remuneration for all 
officers and directors of the registrant as a group, 
without requiring that they be named. 


Specified Tabular Format 


The table as adopted contains five columns but has 
been modified in certain respects. Proposed Column E, 
which would have been the sum of Columns C and D, 
has not been adopted because, as was pointed out by 
the commentators, the amounts in those two columns 
might not be viewed as comparable. Since Column C 
relates to current remuneration and since Column D 
relates to contingent remuneration which may be 
realized in the future, it was urged by some 
commentators that it may be misleading to show a total 
for the two of them. The Commission has concluded 
that the proposed aggregate column might be 
eliminated since specific information will nonetheless 
be readily available in a tabular format so that a reader 
may readily evaluate it in the manner deemed most 
appropriate. 


Instructions to Item 4(a)-Instruction 1-Columns A and B 


Columns A and B follow the approach in present Item 
4(a) and call for the name of the individual or the number 
of persons in the group and the capacities in which such 
persons served during the year. 


Instruction 1 incorporates the substance of Instruction 2 
of the Item 4(a) and defines the term “executive officer.” 
The definition of “executive officer” includes “any vice 
president in charge of a principal business unit, division 
or function (such as sales, administration or 
finance) . . .” It also points out that Item 4(a)(1) refers 
to “executive officers,” while Item 4(a)(2) includes ”of- 
ficers,” a broader group of management persons than is 
encompassed in the former term. 


Instruction 2—Column C 


Instruction 2 has been revised in certain aspects to 
specify as a part of Column C those forms of 
remuneration most typically regarded as “current 
remuneration,” with two subcolumns for presentation 
of different forms of current remuneration. The 
instruction indicates that Column C includes cash or 
cash equivalents which have been distributed during the 
fiscal year or which have been accrued during the fiscal 
year and with reasonable certainty will be distributed or 
unconditionally vested in the future, if they relate to 
services performed in the fiscal year. Column C1 will 
include salaries, fees, commissions, bonuses, and 
directors’ fees; Column C2 will include cash or cash 


equivalent remuneration attributable to securities or 
property, certain insurance benefits, and personal 
benefits. 


Instruction 2(a)-Column C1-Salaries 


Column Ci, as adopted, will include all cash 
remuneration distributed or accrued as salary, fees, 
commissions, bonuses and directors’ fees with respect 
to services rendered during the fiscal year. Amounts 
which are determined and due to the officer or director in 
the form of cash which were earned for services 
performed in that fiscal year but with respect to which 
payment has been deferred, either voluntarily by the 
individuak’ or pursuant to the provisions of an 
agreement, will be included in Column C1. Column C1 
should not reflect amounts attributable to services 
rendered in prior years which have been included in the 
remuneration table for a prior fiscal year. Conversely, if 
an amount actually distributed in the latest fiscal year 
relates to services rendered in a prior fiscal year, 
Column C1 should include such amount, less any 
amount relating to the same contract, agreement, plan, 
or arrangement previously included in the remuneration 
table for a prior fiscal year. 


instruction 2(b)-Column C2—Securities or Property 


The spread between the acquisition price, if any, and the 
fair market price of all securities or property acquired 
under any plan or arragement, including securities 
issued on exercise of options, for the benefit of any of 
the specified persons or groups, less any amount 
previously reported in the remuneration table for a prior 
fiscal year with respect to the same _ coniract, 
agreement, plan or arrangement should be included in 
Column C2. The fair market price of any such securities 
or property shall be determined as of the date during the 
fiscal year that either of the following events occurs, or 
if the plan or arrangement contemplates that both such 
events may occur, the fair market price shall be 
determined as of the date during the fiscal year that the 
later event occurs: (1) the recipient exercises any 
option, right or similar election in connection with the 
contract, agreement, plan or arrangement; or (2) the 
recipient becomes entitled without further contingen- 
cies to retain the securities or property. 


Instruction 2(c)-ColumnC2—Life or Health Insurance; 
Medical Reimbursement Pians 


Proposed Instructions 3(b) relating to life insurance and 
3(c) concerning health insurance and medical 
reimbursement plans have been moved from Instruction 
3 and appear as Instruction 2(c). Since benefits received 
pursuant tozsuch plan generally would not be of a 
contingent-nature, but rather would be deemed Column 
C2 remuneration, these instructions have been 
transferred to this Instruction 2. In this regard, based 
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upon numerous comments, the exemption from the 
reporting requirements for nondiscriminatory group life 
insurance programs has been incorporated into this 
instruction. 


Instruction 2(d)—Column C2—Item 4(a)-Personal 
Benefits 


The provisions of proposed Instruction 3(f) specified 
that personal benefits which are not directly related to 
job performance, including those which indirectly 
benefit a specified person (other than those benefits 
provided to a broad category of employees on a basis 
which does not discriminate in favor of officers and 
directors), would be included in Column D. This 
position is reiterated in the amendments as adopted 
today; however, such benefits are to be reported in 
Column C2 to reflect the revision of the table to 
distinguish between current and contingent forms of 
remuneration in Columns C and D respectively and the 
provisions now appear as Instruction 2(d) to Item 4(a). 


New Instruction 2(d)(i) concerns the method of 
valuation for personal benefits. It requires that personal 
benefits be valued on the basis of the registrant’s and 
subsidiaries’ aggregate actual incremental costs; 
however, if such aggregate costs are significantly less 
than the aggregate amounts the recipient would have 
had to pay to obtain the benefit, appropriate disclosure. 
including the value to the recipient, is required in a 
footnote to the table. 


Most commentators concurred in the Commission’s 
proposal to value personal benefits on the basis of 
actual incremental cost. However, many commentators 
took issue with that portion of the provisions which 
would require separate footnote disclosure where there 
is a significant disparity between actual incremental 
cost to the registrant and value to the recipient. These 
commentators were of the view that the value of a 
benefit to the recipient is not material to investors, since 
that value does not bear on the use of corporate funds or 
reflect on the integrity of management. 


While the Commission continues to believe that the 
registrant’s cost generally is the appropriate measure 
for disclosing personal benefits as management 
remuneration and wishes to reemphasize its conclusion 
that in most circumstances use of this measure will 
result in adequate disclosure, there may in fact be some 
instances where sole reliance on aggregate incremental 
costs as the basic valuation for disclosure may be 
inappropriate. To the extent that personal benefits may 
comprise a significant component of the remuneration 
of a given individual, or the management group, 
inclusion of dollar amounts that represent a nominal 
incremental cost to a registrant, without further 
explanation, may not provide shareholders with 
complete information regarding the level of 
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management remuneration. The Commission believes | 
that in those instances where the footnote disclosure is” 
required, shareholders will be afforded more accurate 
information with which to assess the performance of 
management. Accordingly, the provision for footnote 
disclosure has been retained, in order to provide more 
adequate disclosure where particular facts and 
circumstnaces suggest that valuation information 
supplemental to aggregate incremental cost may be 
warranted. 


As proposed, the conditional exclusion for certain 
personal benefits provided that if a registrant could not 
determine without unreasonable effort or expense the 
specific amount of certain personal benefits, or the 
extent to which benefits are personal rather than 
business, the amount of such personal benefits may be 
omitted from the table provided that: (A) after 
reasonable inquiry, the registrant has concluded that 
the aggregate amounts of such personal benefits which 
cannot be specifically or precisely ascertained do not 
exceed $10,000 as to each person (or in the case of a 
group, $10,000 or each person in the group); and (B) the 
board of directors or any appropriate committee of the 
board, after reasonable inquiry, has concluded that the 
above conditions are satisfied and that the information 
set forth in the table is not rendered materially 
misleading by the omission of these amounts. 


Most of the commentators supported the adoption of a 
conditional exclusion for those personal benefits that 
are very difficult to identify and value. Many 
commentators were of the view that the requirement for 
review by the board or a committee of the board was 
unduly burdensome and might result in additional effort 
and expense in the course of the preparation of 
disclosure documents, noting that in their opinion, 
registrants and their boards of directors already have 
full responsibility for the adequacy and accuracy of 
disclosure in proxy statements as well as other 
disclosure documents. Since the Commission is of the 
view that registrants, acting through their directors and 
officers, do have the responsibility for disclosures made 
in proxy statements and other disclosure documents, it 
has determined that mandating a specific procedural 
requirement for directorial review of personal benefit 
disclosure is not necessary. Accordingly, the proposed 
requirement for directorial review of the conditional 
exclusion has not been adopted as an express provision 
of the new amendments. 


The proposed conditional exclusion also provided that 
whenever the personal benefits included in the table 
with respect to a named person represent 10 percent of 
such person’s remuneration, or $25,000, whichever is 
less, information about the personal benefits must be 
included in a footnote disclosing the amount of such 
benefits and briefly describing them. Some 
commentators opposed this provision, indicating their 





views that any additional footnote required by this 
portion of the instruction would not result in meaningful 
disclosure and that the inclusion of amounts 
representing personal benefits in the table should be 
sufficient. However, as noted in Release 33-5950, 
disclosure that a large portion of an executive’s 
remuneration is in the form of personal benefits may 
permit shareholders to make better judgments about 
remuneration data, and the Commission believes that 
such disclosure would not impose any undue burdens 
on registrants in these instances in which an 
individual’s remuneration is comprised of signficant 
amounts of personal benefits. Accordingly, the 
proposed requirement for footnote disclosure has been 
adopted, with the 10% /$25,000 threshold determined 
with respect to an individuals aggregate remuneration 
disclosed in columns C1 and C2. 


Instruction 3 


Instruction 3 has been revised in a number of ways. As 
noted above, the Commission has responded to the 
commentators’ concern that certain forms of 
remuneration are subject to contingencies and should 
not be aggregatd with current remuneration by revising 
the remuneration table presentation to eliminate 
Column E and to redefine the types of benefits required 
under Column D. Instruction 3 discusses in some detail 
the types of remuneration which may be of a contingent 
nature and thus reportable under Column D. Generally, 
if the distribution of the forms of remuneration 
described in Instruction 3, or the unconditional vesting 
or measurement of benefits thereunder is subject to 
future events, amounts expensed for financial reporting 
purposes under such arrangement should be included in 
Column D. The types of plans discussed below are 
among those typically meeting these standards, 
however similar disclosure should be made in Column D 
as to any similar plan or arrangement. 


Instruction 3(a)-Pension or Retirement Plans; 
Annuities; Employment Contracts; Deferred Compen- 
sation Plans 


Except insofar as the introductory language of 
Instruction 3 has been revised, no revisions have been 
made from Instruction 3(a) as proposed. This 
instruction will require that Column D include any 
amounts expensed for financial reporting purposes by 
the registrant and its subsidiaries for the year which 
represents the contribution, payment, or accrual for the 
account of the specified persons or group under any 
pension or retirement plan, annuity, employment 
contract, deferred compensation plan, or similar 
arrangement. Contributions to tax qualified plans would 
be included but a general exclusion is permitted if the 
amount of the contribution for specific individuals is not 
or cannot readily be separately or individually calculated 
by the regular actuaries for the plan. If the exclusion is 


utilized, a footnote to the table would be required 
stating this fact and disclosing the percentage which 
the aggregate contributions to the plan bears to the 
covered compensation of plan participants and briefly 
describing the covered compensation. The Commission 
anticipates that the footnote disclosure may provide a 
reasonable indication of the approximate amount of 
remuneration omitted from the table pursuant to this 
provision. 


Instruction 3(b)—Incentive and Compensation Plans 
and Arrangements 


Although this instruction evoked a large commentator 
response, no revisions have been made in the 
instruction as proposed, other than reclassifying it as 
subparagraph (b). The Commission believes, however, 
that the commentators’ major concerns that the 
inclusion of such benefits would be misleading to 
shareholders and would distort communication have 
been resolved by the revisions in the remuneration table 
presentation. 


Instruction 3(b) requires that Column D include any 
amount expensed by the registrant or its subsidiaries 
for financial reporting purposes for the year in 
connection with stock options, stock appreciation 
rights, phantom stock plans and any other incentive or 
compensation plan or arrangement pursuant to which 
the measure of benefits is based on objective standards 
or the value of securities. This instruction would 
encompass not only those arrangements in which the 
measure of benefits is based on the market prices of 
securities but also those in which benefits result, for 
example, from the registrant or a defined profit center 
having met predetermined earnings goals. 


This instruction would require current disclosure of 
remuneration earned and expensed during the year 
despite the fact that the vesting or measurement of 
benefits is subject to future events. Since generally 
accepted accounting principles require the expensing 
for financial reporting purposes of the buildup in the 
value of interests under certain stock incentive plans, 
this instruction would require that any such amount be 
reported as remuneration under Column D. Conversely, 
because disclosure in the remuneration table is 
generally geared to financial reporting, if the selected 
levels or conditions are not achieved, Instruction 3(b)(2) 
permits a credit to be taken against the remuneration 
disclosed in Column D. However, any such later-year 
credit included in the table would be required to relate to 
an item actually reflected in the table for a prior year and 
to be specifically disclosed by footnote. 


Instruction 3(c)-Stock Purchase Plans; Profit Sharing 
and Thrift Plans 


Proposed instruction 3(e) has been reclassified 





Instruction 3(c), but has not otherwise been revised. 
This instruction would require disclosure of any 
contribution made under any stock purchase, profit 
sharing, thrift or similar plan, whether or not the plan is 
qualified under the Internal Revenue Code. This 
instruction is intended to assure that contributions 
under arrangements, whether or not tax qualified, are 
treated as remuneration. It should also be noted that, 
depending upon the facts and circumstances, plans of 
this type might not involve contingencies geared to 
future events and would be includable in Column C2, 
rather than Column D. 


instruction 4-Transactions with Third Parties 


Instruction 4 as proposed and adopted requires that 
transactions between the issuer or its subsidiaries and 
third parties, the primary purpose of which is to 
remunerate the persons specified in Item 4(a), are to be 
incorporated into remuneration disclosure; otherwise, 
the disclosure of such transactions would be governed 
by the “Certain Transactions” provisions. 


This instruction met virtually no objection from the 
commentators and is adopted in the form proposed. The 
position that Item 4(a) does not require disclosure of 
remuneration paid to a partnership in which any officer 
or director has been retained; any such transactions 
should be disclosed pursuant to other disclosure 
requirements. 


Instruction 5-Other Permitted Disclosure 


As proposed in Release 33-5950, Instruction 5 allows 
registrants to provide additional remuneration 
disclosure through a footnote to the table, additional 
tabular columns, or otherwise, if greater detail is 
appropriate. The instruction is adopted in the form 
proposed; however, as noted in that release, Instruction 
5 should not be construed to allow amounts required to 
be included in the remuneration table to be presented 
solely in a footnote. 


instruction 6. Definition of “Plan.” 


Proposed Instruction 6 defined “plan” as used in this 
item to include all plans, contracts, authorizations, or 
arrangements, whether or not set forth in any formal 
document. This definition is identical to that appearing 
in present Instruction 1 to Item 4(b) of Regulation S-K 
and has been retained. 


Item 4(b) Proposed Remuneration 


Item 4(b) as proposed in Release 33-5950 would require 
a brief description of all remuneration payments 
proposed to be made in the future, pursuant to any 
existing plan or arrangements, to the persons and 
groups specified in Item 4(a). As to defined benefit or 
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actuarial plans with respect to which amounts are not 
included in the table pursuant to Instruction 3(a) to Item 
4(a), a separate table was proposed to be included, 
showing the estimated annual benefits payable upon 
retirement to persons in specified remuneration and 
years-of-service classifications. 


This item is substantially similar to present Item 4(c) of 
Regulation S-K and was not the subject of extensive 
comment. However, in response to several commenta- 
tors’ concerns, a clarifying paragraph similar to the 
instruction to current Item 4(c) has been added. This 
paragraph provides that information need not be 
furnished with respect to group life, health, 
hospitalization, or medical reimbursement plans which 
do not discriminate in favor of officers or directors and 
which are available generally to all salaried employees; 
this exclusion is similar to Instruction 2(c) of Item 4(a). 


Item 4(c) Remuneration of Directors 


Proposed Item 4(c)(1) required a description of any 
Standard arrangements, stating amounts, by which 
directors of the registrant are compensated for all 
services as adirector, including any additional amounts 
payable for committee participation or special 
assignments. Specification of remuneration received by 
directors in addition to or in lieu of that specified by any 
standard arragement would also be required, including 
the names of directors and amounts of such 
remuneration earned by each (with a cross-reference 
allowed for any persons as to whom this information is 
given in Item 4(a)). Item 4(c)(2) proposed to require 
disclosure as to the aggregate remuneration for the last 
fiscal year for all directors of the registrant who are not 
also officers of the registrant or its subsidiaries, as a 
group, stating the number of persons without naming 
them. 


Several commentators supported the proposed Item 
4(c) disclosure, believing that useful information will be 
provided and that shareholders are entitled to know the 
method used to compensate non-officer directors. 
Also, as noted in Release 33-5950, a number of 
companies already disclose this type of information on 
a voluntary basis. However, some commentators were 
of the view that the disclosure provision of proposed 
Item 4(c)(2), which called for disclosure of the 
aggregate remuneration of all non-officer directors as a 
group, and that of Item 4(a)(2), which requires 
disclosure of remuneration (including fees and 
directors’ fees) for all officers and directors as a group, 
would result in duplication of disclosure. 


The Commission believes that the provisions of Item 
4(c)(1) for disclosure of standard and other 
compensation arrangements, in conjunction with Item 





4(a), will provide shareholders with the information 
necessary for informed judgments about remuneration 
data on directors. Accordingly, Item 4(c)(1) has been 
retained (with a subclassification redesignated as new 
Item 4(c)(2) for remuneration as a director pursuant to 
arrangements other than standard arrangements). Since 
directors’ compensation will be included for all officers 
and directors as a group in Column C1 of the table 
required by Item 4(a), the disclosure which would have 
been required by proposed Item 4(c)(2) (i.e. aggregate 
remuneration of all non-officer directors as a group) has 
been deleted. 


Additional Recommendations 


In Release 33-5950, the Commission noted that several 
commentators have suggested that the remuneration 
item should be amended or modified to require 
disclosure in the following four specific areas: (1) 
requiring a more detailed breakdown of the components 
of remuneration; e.g., disclosure of specific amounts 
for incentive plans, bonus arrangements, retirement 
plans, personal benefits and similar provisions; (2) 
requiring disclosure of the spread between the fair 
market value of the issuers common stock and the 
exercise price of any presently outstanding unexercised 
stock options; (3) requiring disclosure of the cost to an 
issuer and its subsidiaries of owning, maintaining, and 
operating any propery, facility, service, equipment, or 
similar item (including, but not restricted to aircraft, 
apartments, lodges, resort facilities, automobiles, 
yachts, club or recreational memberships) if the 
personal use made of such item during the fiscal year 
was predominantly by or for the benefit of officers, 
executive officers or directors or the registrant and its 
subsidiaries. Disclosure would be required of the cost 
of a facility used for both business and personally by 
executives, regardless of the extent of personal use; and 
(4) requiring disclosure of the aggregate annual cost to 
the registrant and its subsidiaries of maintaining the 
office of the chief executive. 


The commentators were almost unanimously opposed 
to any action requiring disclosure in these four areas. 
Many commentators were of the opinion that the 
remuneration disclosure item as proposed to be revised 
would provide a sufficiently detailed breakdown and 
suggested that refinement to present a breakdown of 
further specific items would result in more confusing 
and less comprehensible disclosure. 


Similarly, strong opposition was expressed to requiring 
the reporting of the spread between the fair market value 
of the issuer’s common stock and the exercise price of 
any presently outstanding unexercised stock options. 
Most commentators took the position that these 
amounts merely reflect changes in market values and 
thus do not reflect concepts of individual remuneration 
and may be subject to substantial contingencies which 


may prevent realization of any such amount by option 
holders. 


With respect to disclosure of the cost of certain assets if 
the personal use made thereof was predominantly by or 
for the benefit of management, most commentators 
were of the opinion that in the large majority of cases 
these assets have an essential business purpose, and in 
any event noted that any material personal use of such 
assets by officers and directors already would be 
required to be reported under the_ interpretative 
guidelines and proposed instructions regarding 
personal benefits. 


Similarly, the cost of maintaining the office of the chief 
executive was largely viewed as an essential business 
expense. The commentators felt that disclosure of the 
aggregate annual cost would not result in meaningful 
disclosure since the role and function of this office may 
legitimately vary from company to company, and 
commentators questioned the appropriateness of 
including this essential cost concept in the context of 
remuneration. 


The Commission has considered the views of the 
commentators and others and it has determined at this 
time not to propose any disciosure requirements 
relating to the additional recommendations listed in 
Release 33-5950. 


Effective Date and Operation of the Amendments 


The amendments are effective for filings made with the 
Commission that contain information with respect to 
fiscal years ending on or after December 25, 1978, when 
such filings are initially made on or after January 15, 
1979. 


The Commission is aware that certain of the concepts 
embodied in the amendments represent a departure 
from the prior practice in disclosing management 
remuneration. For this reason, the Staff of the reviewing 
branches in the Division of Corporation Finance will be 
available to discuss interpretative issues represented in 
connection with specific registrants. Moreover, the 
staff will be flexible in the use of its discretion in 
reviewing filings complying with the new provisions and 
will monitor the disclosure practices of the coming 
proxy season to determine whether to recommend 
further actions to the Commission. 


Certain Findings 


As required by Section 23(a)(2) of the Exchange Act, the 
Commission has specifically considered the impact 
which the amendments adopted herein would have on 
competition and has concluded that they would impose 
no significant burden on competition. In any event, the 
Commission has determined that any possible burden 


SEC DOCKET/329 





will be outweighed by, and is necessary and appropriate 
to achieve, the benefits of these amendments to 
investors and registrants. 


Text of Amendments 


17 CFR 229.20 is amended by revising Item 4(a), (b) and 
(c) thereof to read as follows: 


§229.20.4 Item 4. Management remuneration. 


(a) Current remuneration. Furnish the information 
required in the table below, in substantially the tabular 
form as specified, concerning all remuneration of the 
following persons and groups for services in all 
capacities to the registrant and its subsidiaries during 


Remuneration Table. 


(A) (B) 
Name of 
individual 
or number 
of persons 
in group 


Capacities 
in which 
served 


Salaries, fees 
directors’ fees, 
commissions, 
and bonuses 


Instructions to Item 4(a). 


1. Colums A and B, Persons subject to this item. (a) 
This item applies to any person who was an executive 
officer, officer, or director of the registrant at any time 
during the fiscal year. However, information need not be 
given for any portion of the period during wich such 
person was not an executive officer, officer, or director 
of the registrant, provided a statement to that effect is 
made. Item 4(a)(1) applies to “executive officers” and 
directors. Item 4(a)(2) applies to “executive officers,” 
other officers, and directors. 


(b) An “executive officer’ of a person includes its 
president, secretary, treasurer, any vice president in 
charge of a principal business unit, division, or function 
(such as sales, administration or finance), and any other 
person who performs similar policy-making functions. 


2. ColumnC.ColumnC shall include remuneration for 
services rendered during the fiscal year distributed to or 
for the account of the specified person or group, or 
which is accrued and with reasonable certainty will be 
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the registrant’s last fiscal year, or, 
instances, certain prior fiscal years: 


in specified 


(1) Five executive officers or directors. Each of the five 
most highly compensated executive officers or 
directors of the registrant as to whom the total 
remuneration required to be disclosed in Columns C1 
and C2, below, would exceed $50,000, naming each 
such person; and 


(2) Allofficers and directors. All officers and directors 
of the registrant as a group, stating the number of 
persons in the group without naming them. 


(3) Specified Tabular Format: 


(C) (D) 


Cash and cash-equivalent 
forms of remuneration 


Aggregate 
of contingent 
forms of 


(C1) (C2) remuneration 


Securities 

or property 
insurance 
benefits or 
reimbursement, 
personal 
benefits 


distributed or unconditionally vested in the future. 
Column C shall also include any amount actually 
distributed in the latest fiscal year which relates to 
services rendered in a prior fiscal year, less any amount 
relating to the same contract, agreement, plan, or 
arrangement previously included in the remuneration 
table for a prior fiscal year. However, if this calculation 
results in acredit, any such credit should be reflected in 
Column D and not Column C2. See Instruction 3(b)(2). 
Column C should be segregated into two subcolumns; 
the first, C1, should include the forms of remuneration 
described in Instruction 2(a), below; the second, C2, 
should include the forms of remuneration described in 
Instruction 2(b), (c) and (d), below. Column C shall 
include cash or cash-equivalent amounts distributed or 
accrued, including but not limited to the following: 


(a) Salaries. All cash remuneration distributed or 
accrued in the form of salaries, fees, directors’ fees, 
commissions and bonuses. 


(b) Securities or property. 





The spread between the acquisition price, if any, and the 
fair market price of all securities or property acquired 
under any contract, agreement, plan or arrangement, 
including securities issued on exercise of options, for 
the benefit of any of the specified persons or groups, 
less any amount previously reported in the 
remuneration table for a prior fiscal year with respect to 
the same contract, agreement, plan or arrangement. The 
fair market price of any such securities or property shall 
be determined as of the date during the fiscal year that 
either of the following events occurs; or if the plan or 
arrangement contemplates that both such events may 
occur, the fair market price shall be determined as of the 
date during the fiscal year that the later event occurs: 


(1) The recipient exercises any option, right or similar 
election in connection with the contract, agreement, 
plan or arrangement; or 


(2) The recipient becomes entitled without further 
contingencies to retain the securities or property. 


(c) Life or health insurance; medicial reimbursement 
plans. The cost of premiums paid by the registrant or 
any of its subsidiaries on life insurance policies insur- 
ing any such person or group, unless the sole 
beneficiary under the policy is the registrant or its 
subsidiaries. Also, the cost of any premium for health 
insurance and the costs of any medical reimbursement 
plans (which may be the benefits paid under any such 
plans) for the benefit of the specified persons and 
groups shall be allocated to such persons and groups 
and reflected in Column C. Information need not be 
furnished pursuant to this Instruction 2(c) for any costs 
under group life, health, hospitalization, or medical 
reimbursement plans which do not discriminate in 
favor of officers or directors of the registrant and which 
are generally to all salaried employees. 


(d) Personal benefits. The value of personal benefits 
which are not directly related to job performance, other 
than those provided to broad categories of employees 
and which do not discriminate in favor of officers or 
directors, furnished by the registrant or its subsidiaries 
directly or through third parties to each of the specified 
persons and groups, or benefits furnished by the 
registrant or its subsidiaries to other persons which 
indirectly benefit the specified persons. 


(i) Valuation. Such benefits shall be valued on the 
basis of the registrant’s and subsidiaries’ aggregate 
actual incremental costs; however, if such aggregate 
costs are significantly less than the aggregate amounts 
the recipient would have had to pay to obtain the 
benefits, appropriate disclosure, including the 
aggregate value to the recipient, should be made in a 
footnote to the table. 


(ii) Conditional exclusion of personal benefits. \f the 


registrant cannot determine without unreasonable 
effort or expense the specific amount of certain 
personal benefits, or the extent to which benefits are 
personal rather than business, the amount of such 
personal benefits may be omitted from the table 
provided the following condition is met: 


A. Inquiry. After reasonable inquiry, the registrant has 
concluded that the aggregate amounts of such personal 
benefits which cannot be specifically or precisely 
ascertained do not in any event exceed $10,000 as to 
each person or, in the case of a group, $10,000 for each 
person in the group and has concluded that the 
information set forth in the table is not rendered 
materially misleading by virtue of the omission of the 
value of such personal benefits. 


(iii) Footnote disclosure. \f as to a person named in 
the table an amount representing personal benefits 
included in Column C2 exceeds 10 percent of the 
aggregate amount disclosed in Columns C1 and C2 or 
$25,000, whichever is less, include a footnote to the 
table stating the dollar amount or percentage of Column 
C2 represented by such personal benefits and briefly 
describing the kinds of such benefits. 


3. Column D. Column D shall include remuneration of 
the specified persons and groups in whole or in part for 
services rendered during the fiscal year, including but 
not limited to the forms of remuneration described in 
paragraphs (a) through (c) below, if the distribution of 
such remuneration or the unconditional vesting or 
measurement of benefits thereunder is subject to future 
events. 


NOTE: Registrants need only report remuneration in 
accordance with Column D as it relates to the latest 
fiscal year. They need not, for example, report amounts 
accrued in previous periods. 


(a) Pension or retirement plans; annuities; employ- 
ment contracts; deferred compensation plans. 


(i) Asto each of the specified persons and groups, the 
amount expensed for financial reporting purposes by 
the registrant and its subsidiaries for the year which 
represents the contribution, payment, or accrual for the 
account of any such person or group under any existing 
pension or retirement plans, annuity contracts, deferred 
compensation plans, or any other similar arrangements. 
Such amounts should be reflected as remuneration for 
the fiscal year under all such plans or arrangements, 
including plans qualified under the Internal Revenue 
Code, unless, in the case of a defined benefit or 
actuarial plan, the amount of the contribution, payment, 
or accrual in respect of a specified person is not and 
cannot readily be separately or individually calculated 
by the regular actuaries for the plan. 
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(ii) If amounts are excluded from the table pursuant to 
the previous provision, include a footnote to the table: 
(A) Stating such fact; (B) disclosing the percentage 
which the aggregate contributions to the plan bears to 
the total remuneration of plan participants covered by 
such plan; and (C) briefly describing the remuneration 
covered by the plan. 


(b) Incentive and compensation plans and arrange- 
ments. 


(1) With respect to stock options, stock appreciation 
rights plans, phantom stock plans and any other 
incentive or compensation plan or arrangement 
pursuant to which the measure of benefits is based on 
objective standards or on the value of securities of the 
registrant or another person, granted, awarded or 
entered into at any time in connection with services to 
the registrant or its subsidiaries, include as 
remuneration of each of the specified persons and 
groups any amount expensed by the registrant and its 
subsidiaries for financial reporting purposes for the 
fiscal year as remuneration for any such specified 
person or group attributable to an interest in any such 
plan or arrangement. 


(2) If the registrant has expensed amounts for 
financial reporting purposes and reported such 
amounts in the remuneration table and in a subsequent 
year, in connection with the same plan or arrangement, 
credits its remuneration expense for financial reporting 
purposes, for any proper reason, including a decline in 
the market price of the securities, such credit may be 
reflected as a reduction of the remuneration reported in 
Column D. If amounts credited pursuant to this 
instruction are so reflected in the table, include a 
footnote stating the amount of such credit and briefly 
describing such treatment. 


(3) Theterm “options” as used in this item includes all 
options, warrants, or rights, other than those issued to 
security holders as such on a pro rata basis. 


(c) Stock purchase plans; profit sharing and thrift 
plans. Include the amount of any contribution, payment 
or accrual for the account of each of the specified 
persons and groups under any stock purchase, profit 
sharing, thrift, or similar plans which has been 
expensed during the fiscal year by the registrant and its 
subsidiaries for financial reporting purposes. Amounts 
reflecting contributions under plans qualified under the 
Internal Revenue Code may not be excluded. 


4. Transactions with third parties. \tem 4(a), among 
other things, includes transactions between the 
registrant and a third party when the primary purpose of 
the transaction is to furnish remuneration to the 
persons specified in Item 4(a). Other transactions 
between the registrant and third parties in which 
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persons specified in Item 4(a) have an interest, or may 
realize a benefit, generally are addressed by other 
disclosure requirements concerning the interest of 
management and others in certain transactions. Item 
4(a) does not require disclosure of remuneration paid to 
a partnership in which any officer or director was a 
partner, any such transactions should be disclosed 
pursuant to these other disclosure requirements, and 
not as a note to the remuneration table presented 
pursuant to Item 4(a). 


5. Other permitted disclosure. The registrant may 
provide additional disclosure through a footnote to the 
table, through additional columns, or otherwise, 
describing the components of aggregate remuneration 
in such greater detail as is appropriate. 


6. Definition of “plan”. The term “plan” as used in this 
item includes all plans, contracts, authorizations, or 
arrangements, whether or not set forth in any formal 
documents. Item 4. [End of Instructions to Item 4(a)]} 


(b) Proposed remuneration. Briefly describe all 
remuneration payments proposed to be made in the 
future, pursuant to any existing plan or arrangement to 
the persons and groups specified in Item 4(a). As to 
defined benefit or actuarial plans with respect to which 
amounts are not included in the table pursuant to 
Instruction 3(a) to Item 4(a), include a separate table 
showing the estimated annual benefits payable upon 
retirement to persons in specified remuneration and 
years-of-service classifications. 


Information need not be furnished with respect to any 
group life, health, hospitalization, or medical 
reimbursement plans which do not discriminate in favor 
of officers or directors of the registrant and which are 
available generally to all salaried employees. 


(c) Remuneration of directors. 1. Standard arrange- 
ments. Describe any standard arrangement, stating 
amounts, by which directors of the registrant are 
compensated for all services as a director, including any 
additional amounts payable for committee participation 
or special assignments. 


2. Other arrangements. \f a director of the registrant 
received remuneration for services as a director during 
the fiscal year in addition to or in lieu of that specified by 
any standard arrangement, state the name of such 
directors and the amount of such remuneration earned 
by each; if this information is given as to a person 
named in the table required by Item 4(a), a 
cross-reference may be used. 


[Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 301, 54 Stat. 857; sec. 8, 68 
Stat. 685; sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 
57; secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 895, 





901; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 
49 Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 5, 6, 78 
Stat. 565-568, 569, 570-574; secs. 1, 2, 3, 82 Stat. 454, 
455; secs. 28(c), 1, 2, 3-5, 84 Stat. 1435, 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 117, 118, 
119, 155; sec. 308(b), 90 Stat. 57; secs. 202, 203, 204, 91 
Stat. 1494, 1498, 1499, 1500; 15 U.S.C. 77f, 77g, 77h, 
77j, 77s(a), 781, 78m, 78n, 780(d), 78w(a)] 


Authority 


The amendments are adopted pursuant to the authority 
in Sections 6, 7, 8, 10 and 19(a) (15 U.S.C. 77f, 77g, 77h 
and77s) of the Securities Act of 1933; Sections 12, 13, 
14,.15(d) and 23(a) (15 U.S.C. 781, 78m, 780(d) and 
78w) of the Securities Exchange Act of 1934. 


The Commission finds that any changes in the amended 
provisions from those published in Release No. 33-5950 
have already been generally subject to comment and are 
either technical in nature or less burdensome than 
previous proposals so that further notice and 
rulemaking procedures pursuant to the Administrative 
Procedure Act (5 U.S.C. 553) are not necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15375/November 30, 1978 


Orders have been issued granting the applications 
submitted by the American Stock Exchange, Inc. to 
strike the specified securities of the following 
companies from listing and registration: CITIZENS 
MORTGAGE INVESTMENT TRUST (8-’2% Senior 
Subordinated Notes due 1980) and GENERAL 
RESOURCES CORPORATION (Common Stock, Par 
Value $.50). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15376/December 1, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


File Nos. SR-Amex-77-3 and SR-Amex-77-18 
ORDER APPROVING PROPOSED RULE CHANGES 


On March 14, 1977, the American Stock Exchange, Inc. 
(“Amex”) filed a proposed rule change (File No. 
SR-Amex-77-3) with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 1934 
(the “Act”), 15 U.S.C. 78s(b)(1), and Rule 19b-4 
thereunder, to amend the Amex Company Guide by 
adding Section 117 to Part | (Original Listing 
Requirements) and Section 1003A to Part 10 
(Suspension and Delisting).! Section 117 establishes 
alternate criteria for original listing of common stock by 
issuers which are unable to meet the Amex’s existing 
earnings requirements. Section 1003A would provide for 
the prospective application of certain delisting criteria 
in respect of corporations which determine to list stock 
pursuant to the alternate criteria in Part |, Section 117. 
Implementation of the alternate listing standards 
proposed in SR-Amex-77-3 would expand the universe 
of issuers eligible to list securities on the Amex. 


On May 13, 1977, the Commission (Commissioner 
Loomis dissenting) instituted a proceeding, pursuant to 
Section 19(b)(2) of the Act, to determine whether 
SR-Amex-77-3 should be disapproved; Sections 6(b)(5) 
and 6(b)(8) of the Act were cited as providing the 
grounds under consideration for disapproval.© In so 
acting, the Commission noted that implementation of 
the Amex’s proposed alternate listing criteria would 
broaden the reach of Amex Rule 5, which restricts 
members’ off-board principal transactions in stocks 
listed on the Amex, to the extent that over-the-counter 
(“OTC”) issues qualified and became listed pursuant to 
the standards set forth in SR-Amex-77-3. This 
proceeding culminated in disapproval (Commissioner 
Loomis again dissenting) of SR-Amex-77-3 on August 
31, 1977,3 approximately two months after the 





1 Notice of SR-Amex-77-3 (Securities Exchange Act Re- 
lease No. 13391 (March 18, 1977)) including the terms 
of substance was published in the Federa/ Register on 
March 24, 1977 (42 FR 15994). 


2See Securities Exchange Act Release No. 13542 (May 
13, 1977)). 


3See Securities Exchange Act Release No. 13912 
(August 31, 1977). in that release, the Commission in- 
dicated that it would have approved SR-Amex-77-3 if 

Continued on following page 
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Commission’s proposal of Rule 19c-2. The Commis- 
sion’s action reflected the pendency of proposed Rule 
19c-2 under the Act [17 CFR 240.19c-2], which, if 
adopted, was, by its terms, to have taken effect on 
January 1, 1978, and would have abrogated all 
exchange rules which restrict the ability of members to 
effect off-board principal and “in-house” agency cross 
transactions. 


Disapproval was based, in part, on the belief 
that 


“the existing competitive balance between 
the exchanges and the OTC markets should 
not be upset through the exchange 
rule-making, which would subject additional 
securities and market makers therein to rules 
which have been identified as anti-competi- 
tive, while the Commission is actively 
considering whether the competitive bur- 
dens represented by those rules can be 
justified by reference to the purposes of the 
Act.” 


On July 20, 1977, the Amex filed a second listing 
standard proposal (File No. SR-Amex-77-18), which 
would modify Part |, Section 110 and Part 2, Sections 
231 and 232 of the Company Guide to establish alternate 





Continued from preceding page 


the Amex had been willing to exempt any security 
listed pursuant to the proposed listing standards from 
its off-board trading restrictions. 


4See Securities Exchange Act Release No. 13662 (June 
23, 1977). 


SSupra note 3. Contrasting its disapproval of 
SR-Amex-77-3 with its approval of listing criteria 
amendments proposed by the New York Stock 
Exchange (“NYSE”) some fifteen months earlier, not- 
withstanding the fact that the NYSE’s proposals in- 
directly extended the reach of that exchange’s 
off-board trading rules, the Commission stated that, in 
May, 1976, “remaining questions relating to. . . ex- 
change restrictions on off-board trading were not then 
ripe for resolution.” /d. But in August of 1977, the 
Commission declared that “we must give recognition 
to the fact that those questions now are in the process 
of being resolved.” /d. at 4. Further, the Commission 
stated that, until it had “determined whether the main- 
tenance of exchange off-board restrictions is 
necessary or appropriate,” a decision which, at that 
time, the Commission planned to make prior to the 
scheduled effective date of proposed Rule 19c-2 
(January 1, 1978), it could not find SR-Amex-77-3 con- 
sistent with the requirements of the Act. /d. 
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listing criteria for securities of foreign issuers.© As was 
the case with SR-Amex-77-3, adoption of SR-Amex-77- 
18 would expand the universe of companies eligible to 
list stock on the Amex. SR-Amex-77-18 was directed at 
foreign companies, however, while SR-Amex-77-3 was 
directed at new listing standards for certain domestic 
issuers. 


The congruity of issues raised by SR-Amex-77-3 and 
SR-Amex-77-18 led the Amex to request that the 
Commission reconsider its disposition of SR-Amex-77- 
3.7 On November 29, 1977, the Commission instituted a 
proceeding, pursuant to Section 19(b)(2) of the Act, to 
determine whether SR-Amex-77-18 should be 
disapproved and, in response to the Amex request, 
concurrently granted a rehearing to reconsider whether 
SR-Amex-77-3 should be disapproved. In granting the 
rehearing, the Commission indicated that a “change of 
circumstances involving the Commission’s proceed- 
ings, pursuant to Section 19(c) of the Act, concerning 
off-board trading restrictions” might impel “a different 
conclusion from that recited in its August 31, 1977 
order.” 


Comments Received 


The Amex!9 and the National Security Traders 





6Notice of SR-Amex-77-18 (Securities Exchange Act 
Release No. 13796 (July 22, 1977)) including the terms 
of substance was published in the Federa/ Register on 
August 1, 1977 (42 FR 38948). 


7This request was made in a November 4, 1977 letter 
from Norman F. Poser, Executive Vice Preisdent of the 
Amex, to George A. Fitzsimmons, Secretary of the 
Commission. 


8see Securities Exchange Act Release No. 14214 
(November 29, 1977). The Commission cited as 
grounds under consideration for disapproval the same 
Statutory bases upon which the disapproval of 
SR-Amex-77-3 had been grounded. The order announc- 
ing this action invited interested persons to submit 
written data, views and arguments respecting both 
proposals. 


9/9. note 6 at 4. The Commission also noted that “new 
and compelling reasons” could also alter its 
conclusion. Absent such new reasons or a change in 
circumstances with respect to its off-board trading 
restrictions proceeding, the Commission warned that a 
different conclusion was “unlikely.” /d. 


10The Amex’s comments were set forth in two letters, 
dated January 16, and February 6, 1978 respectively, 
Continued on following page 





Association (“NSTA”)"1 submitted the only comments 
received in connection with this proceeding. 


Amex articulated three arguments in support of 
unconditional Commission approval of its proposals. 
First, Amex contended that disapproval of the instant 
proposals (or, approval only if Amex exempted from its 
Rule 5 trading in securities which might be listed 
pursuant to the proposed standards) would be 
discriminatory in light of the Commission’s approval in 
May, 1976, of two amendments to the NYSE’s listing 
standards. !2 Similarly, Amex contrasted Commission 
approval of the NYSE proposals in 1976 with its 
unfavorable response to the Amex’s efforts, dating back 
to. 1974, to attract additional listings through 
modification of listing standards, and asserted that 
disapproval of the instant proposals would constitute 
an unjustified pattern of discriminatory treatment. 


Second, Amex argued that any modification of 
exchange off-board trading rules should not be required 
apart from a rulemaking proceeding calculated to 
further the development of a national market system. 
Amex noted that the Commission’s proposal of 
Exchange Act Rule 19c-2 was such a proceeding and 
reiterated that a proceeding to consider the statutory 
validity of one exchange’s proposals to amend listing 
standards was not the appropriate forum in which to 
make a determination affecting retention of off-board 
trading restrictions. 


Finally, Amex identified certain benefits which it 
attributes to exchange listing (e.g., limit order 
protection, dissemination of real-time last sale reports, 
centralization of order flow, improved continuity and 
quotation spreads) and observed that these benefits 
would be denied to shareholders of OTC companies 
whose stock could not be listed on the Amex absent 
approval of SR-Amex-77-3 and SR-Amex-77-18.13 





Continued from preceding page 

from Fred M. Stone, Vice President of the Legal and 
Regulatory Affairs Division, to George A. Fitzsim- 
mons, Secretary of the Commission. 


11The views of the NSTA were expressed in a May 19, 
1978 letter to George A. Fitzsimmons of the Commis- 
sion staff from Lawrence R. Rice and Morton N. Weiss, 
respectively the Chairman and President of the NSTA. 


12See Securities Exchange Act Release Nos. 12450 
(May 13, 1976) and 12471 (May 20, 1976) in which the 
Commission approved SR-NYSE-75-23 and SR-NYSE- 
76-22. See text, infra at 7. 


13amex alleged that its provision of these benefits 
would be consistent with the development of a national 


The NSTA, on the other hand, opposed approval of the 
Amex proposal (SR-Amex-77-18) which would provide 
alternate listing standards for foreign issues.'4 The 
NSTA urged the Commission to disapprove the Amex 
proposal unless the Amex provided that its Rule 5 would 
not restrict Amex members from trading off-board in 
foreign securities listed pursuant to the proposal 
contained in SR-Amex-77-18. The NSTA noted that the 
majority of OTC market makers are also Amex members 
and would therefore be obliged to cease market-making 
in any issue which became listed on the Amex, thereby 
depriving investors of the benefits of those 
market-makers’ extensive expertise and substantial 
capital. The NSTA concluded that it would be inimical to 
the promotion of intermarket competition and the 
development of a national market system to extend the 
scope of Amex Rule 5 to additional foreign issues 
through approval of SR-Amex-77-18 as submitted.15 


Related Commission Actions 


The Commission has been considering, in the context 
of rulemaking proceedings, whether off-board trading 
restrictions impose burdens on competition which are 
not necessary or appropriate in furtherance of the 
purposes of the Act. In the course of these proceedings, 
however, the Commission has not made a final 
determination on the off-board trading restrictions 
which are imposed by exchange rules such as Amex 
Rule 5. 


Although the Commission previously had conducted 
numerous studies of these restrictions, '§ the Securities 





market system and was supported by the 
Congressional findings set forth in paragraphs (C) and 
(D) of Section 11A(a)(1) of the Act 


14The NSTA submission did not address SR-Amex-7/3 
directly, but its arguments concerning fair competition 
among markets appear to apply to both Amex 
proposals. 


15The NSTA’s submission included copies of letters 
and supporting material which the NSTA had sent to 
the Commission in 1974 expressing its opposition at 
that time to a proposal by the Amex to attract 
additional listings through modification of its listing 
standards and a petition by the Amex for Commission 
rulemaking to exempt certain foreign securities from 
the registration requirements of Section 12 of the Act. 


16See notes 29-31 at 14-15 of the Report of the 
Securities and Exchange Commission on Rules of 
National Securities Exchanges Which Limit or 
Condition the Ability of Members to effect Trans- 
actions Otherwise Than on Such Exchanges 
(September 2, 1975). 
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Acts Amendments of 1975 (the “1975 Amendments”) 
added Section 11A(c)(4) to the Act directing the 
Commission to conduct a review of “any and all rules 
which limit or condition the ability of members to effect 
transactions in securities otherwise than on such 
exchanges,” and, within ninety days of the enactment of 
the 1975 Amendments, to “(i) report to the Congress the 
results of its review, including the effects on 
competition of such rules, and (ii) Commence a 
proceeding in accordance with Section 19(c) of [the Act] 
to amend any exchange rule which does not appear to 
the Commission to be necessary or appropriate in 
furtherance of the purposes of [the Act].” On September 
2, 1975, the Commission transmitted its report to the 
Congress'” and concurrently initiated proceedings to 
determine: 


(i) the extent to which such rules do engender 
significant anti-competitive effects; 


(ii) whether, although such rules are anti-competitive, 
there are countervailing considerations which 
appropriately outweigh the need to abrogate or amend 
such rules at the present time; and 


(iii) whether such rules could be appropriately 
modified so as to further the purposes of the Act.1 


This proceeding culminated on December 19, 1975, in 
the Commission’s announcement of its determination 
to adopt Rule 19c-1 under the Act, prohibiting any 
exchange from having a rule which restricts the 
execution of agency transactions by exchange members 
with OTC market makers and block positioners off 
exchange floors.19 At the same time, while the 
Commission found that exchange restrictions on 
off-board principal transactions were anti-competitive 
it did not reach the legal conclusion that these 
anti-competitive effects were not necessary or 
appropriate in furtherance of the purposes of the Act. 
While stating that it would be desirable at some time in 
the future, under appropriate circumstances, to remove 
those barriers to competition, the Commission deferred 
action on those remaining off-board trading restrictions 
pending further analysis of the timing and 
consequences of removing those restrictions, and in 
order to assess future progress toward a national market 





171, 


18Securities Exchange Act Release No. 11628 
(September 2, 1975). 


19Securities Exchange Act Release No. 11942 
(December 19, 1975). 
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system. The Commission undertook to revisit the issue 
in early 1977. 


Following the conclusion of that proceeding, the 
Commission considered and approved, in May 1976, 
two NYSE rule proposals (SR-NYSE-75-23 and 
SR-NYSE-76-22), permitting additional listings on that 
exchange respectively through provision of downward 
flexibility, based on fluctuations in the NYSE 
Composite Index, in certain numerical listing and 
delisting standards, and establishment of alternate 
listing criteria for foreign securities. Although the 
Commission understood that such rule changes would 
expand the anti-competitive effects of NYSE 
restrictions on off-board principal transactions, the 
Commission, in light of its December commitment to 
devote further study to remaining off-board homey 
restrictions, approved these NYSE rule changes. 
Thus, the approval of the NYSE proposals in May, 1976, 
was consistent with the Commission’s determination, 
only five months earlier, to retain remaining exchange 
off-board trading rules “for the present time.”21 


Approximately one year after its approval of the NYSE 
proposals, the Commission proposed amendments to 
Rule 19c-1 and proposed Rule 19c-2, to be adopted 
pursuant to Section 19(c) under the Act, which would 
eliminate all off-board principal restrictions and 
remaining off-board agency restrictions applicable to 
transactions other than “in-house” cross transactions 
for all listed equity securities.“© The Commission’s 
actions in August and November, 1977, to disapprove 
SR-Amex-77-3 and institute disapproval proceedings in 
respect of SR-Amex-77-18, were based partially on the 
pendency of proposed Rule 19c-2, which, as proposed, 
contained an effective date of January 1, 1978. Since 
then, however, pertinent circumstances have changed. 


On December 30, 1977, the Commission announced 
adoption of certain amendments to Rule 19c-1 under the 
Act, concerning OTC agency transactions, and stated 
that it would continue its consideration of proposed 
Rule 19c-2 beyond January 1, 1978.23 Shortly 





20See Securities Exchange Act Release No. 12450 
(May 13, 1976 and Securities Exchange Act Release 
No. 12471 (May 20, 1976). 


21 Securities Exchange Act Release No. 11942 
(December 19, 1975) at 28. 


22Securities Exchange Act Release No. 13662 (June 
23, 1977). u 


23See Securities Exchange Act Release No. 14325 
(December 30, 1977). 





thereafter, on January 26, 1978, the Commission 
announced, in its Policy Statement on the Development 
of a National Market System (the “January Policy 
Statement”),24 deferral of further consideration of 
proposed Rule 19c-2 and a series of specific national 
market system initiatives which the Commission 
deemed necessary to facilitate progress towards the 
establishment of that system. The Commission 
‘specifically noted in its January Policy Statement that 
deferral of further consideration of proposed Rule 19c-2 
appeared appropriate to allow additional time for study 
of industry and self-regulatory organizations’ responses 
to the Commission’s national market system initiatives 
announced in the January Policy Statement.2° The 
Commission announced that it expected those 
responses “to clarify the need for collateral action to 
ensure an appropriate pattern of regulation for an 
environment in which exchange members are permitted 
to engage in off-board market making and other 
principal transactions in securities subject to 
proposed Rule 19c-2."26 


Further, since the Commission’s January Policy State- 
ment, a number of significant developments indicative 
of progress toward the establishment of a national 
market system have occurred. For example, in January, 
1978, the Commission adopted Rule 11Ac1-1, which 
was intended to facilitate the creation of a composite 
quotation system.“‘ Firm quotations from all markets 
first became available pursuant to that Rule on its 
effective date, August 1, 1978.28 An initiative noted in 
the January Policy Statement was the implementation 
of an Intermarket Trading System (“ITS”) linking the 





24Securities Exchange Act Release No. 14416 (January 
26, 1978); 43 F.R. 4354 (February 1, 1978). 


251g. at 4360. 


26/9. The Commission also noted that commentators 
on proposed Rule 19c-2 under the act “were virtually 
unanimous in the view that the risks which many 
believe would attend removal of the remaining off- 
board trading restrictions could be minimized by 
assuring more effective integration of the markets for 
securities presently covered by those restrictions by 
means of national market system mechanisms.” /d. at 
4357-58 and 4360. 


27Securities Exchange Act Release No. 14415 
(January 26, 1978). 


28Securities Exchange Act Release No. 14711 (April 
27, 1978). 


principal exchange markets. The Commission 
approved, ona provisional basis, operation of the ITS in 
April, 1978,29 and has since extended its provisional 
approval of ITS until August 10, 1979.30 An additional 
initiative noted in the January Policy Statement was a 
pilot program for a Regional Market System (“RMS”). 
Operation of the RMS, with some modifications, has 
been continued by the Cincinnati Stock Exchange 
(“CSE”) as a multiple dealer trading system and a pilot 
program for operation of that orem was approved by 
the Commission in April, 1978. 1 in approving this pilot 
program, the Commission noted that the “character- 
istics of trading which develop in the CSE pilot program 
and the technological features employed in this 
experiment should be of assistance to the Commission 
in assessing the implications of the national market 
system initiatives announced in the January release.” 
Further steps toward enhancement of “upstairs” order 
routing capability to all markets and increased visibility 
to and protection of limit orders on a national basis are 
in various stages of planning and development. 


Critical to our decision today is the fact that relevant 
circumstances with respect to our proceeding under 
Section 19(c) concerning off-board trading restrictions 
have changed and, as the Commission indicated might 
be the case in granting a rehearing on SR-Amex-77-3, 
that change in circumstances warrants a change in its 
disposition of the Amex proposals.24 In June, 1977, 
when that proceeding was commenced, it appeared to 
the Commission that it would have to resolve the diffi- 
cult problems inherent in assessing whether, when and 
under what circumstances remaining off-board trading 
restrictions should be removed in the absence of 
meaningful progress toward achievement of a national 





29Securities Exchange Act Release No. 14661 (April 
14, 1978). 


30Securities Exchange Act Release No. 15058 (August 
11, 1978). 


31 Securities Exchange Act Release No. 14674 (April 
18, 1978). 


32ig. at 5. 


33See letters from James E. Buck, Secretary, NYSE, to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, dated April 17, 1978 and May 
31, 1978. 


34See Securities Exchange Act Release No. 14214 
(November 29, 1977) at 4. 
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market system.39 Since that time, however, several 
steps toward achievement of the national market 
system objectives of the Act have been commenced and 
it appears considerably more likely than was the case in 
June, 1977, that the Commission will be able to deal 
with the general problem of off-board trading 
restrictions in the context of meaningful progress 
toward a national market system. Consideration of 
particular aspects of off-board trading restrictions on an 
ad hoc, exchange-by-exchange basis seems particularly 
unwise in light of these developments—developments 
which, to an increasing degree, mold the various 
markets for securities into a coherent, interlinked 
system. Thus, it seems especially important to 
persevere in efforts to deal with the various issues 
presented by off-board trading rules in proceedings 
addressed to all exchanges. 


Consequently, pending further assessment of the range 
of questions presented by off-board trading restrictions 
in the context of these recent national market system 
developments, the Commission does not believe it is 
either necessary or appropriate to attempt a final resolu- 
tion of certain of those questions in the confines of this 
specific proceeding relating only to the Amex. The 
circumstances under which the Commission is now 
considering off-board trading restrictions is vastly 
different from that in which, more than a year ago, the 
Commission determined to disapprove SR-Amex-77-3. 
This change in relevant circumstances warrants a 
parallel change in our posture with respect to the 
Amex listing standards proposals, and justifies our 
severance of Amex Rule 5 issues from our consideration 
of whether these Amex listing standards proposals may 
be founded consistent with the Act.36 


Commission Findings 


Asan administrative agency with broad responsibilities 
for the administration of the Federal securities laws, the 
Commission has the flexibility to promulgate new 
policies or standards of conduct by means of adjudi- 
cating particular matters which come before it or by 
engaging in rulemaking wherein the Commission may 





35see Securities Exchange Act Release No. 13662 
(June 23, 1977) at 32-34. 


36The Commission expects, in the relatively near 
future, to issue a statement as to the status of the 
pending proceeding concerning off-board trading, as it 
indicated it would in the January Policy Statement, 
detailing, at the same time, its current plans and 
expectations with respect to further action to facilitate 
implementation of a national market system. 
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structure generic approaches to regulatory matters 
which are appropriate for its consideration.’ In this 
instance, the Commission has chosen to engage in rule- 
making applicable to all exchanges as the most suitable 
means of addressing the remaining off-board trading 
restrictions, and that rulemaking proceeding is 
inextricably tied to rapidly changing developments 
concerning implementation of a national market 
system. Disapproval of the Amex proposals, precluding 
an expansion of the effects of Amex Rule 5 in one narrow 
way (through alteration of listing standards), would 
address the anti-competitive effects of off-board trading 
restrictions only tangentially, and then only on one 
exchange, without regard to the market structure 
context in which those restrictions, as a general matter, 
necessarily must be viewed. At the same time, similar 
restrictions would remain in effect (with respect to 
currently listed issues and new listings under existing 
listing standards) both on the Amex and on other 
exchanges. Under current circumstances, as indicated 
above, the Commission believes that consideration of 
whether the effects of Amex Rule 5 on trading in listings 
pursuant to these Amex proposals ought not to be 
separated from the Commission’s broad, ongoing 
consideration of proposed Rule 19c-2 and of off-board 
trading rules generally.98 





37See, Securities and Exchange Commission v. 
Chenery Corp. , 332 U.S. 194, 202-3 (1947) and Vermont 
Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc., U.S., No. 76-419 (April 3, 1978). 


38The Commission’s function in approving new or 
modified rules of a self-regulatory organization was 
recently discussed by the Court of Appeals for the 
District of Columbia Circuit. In describing the Section 
19(b)(1) procedures under the Act as ‘‘quasi- 
legislative,” the Court noted that judicial review of the 
Commission’s decision as to a proposed rule change 
was “controlled by the ‘substantial evidence’ rule in its 
factual aspects, [but] is otherwise left unspecified, 
and, therefore, is apparently limited to review for 
arbitrariness, caprice, and abuse of discretion.” Brad- 
ford National Clearing Corp., et al v. Securities and 
Exchange Commission, D.C. Cir., Nos. 77-1199, 
77-1547 at 11, September 19, 1978. Additionally, the 
Court noted that where predictions are based upon 
pure legislative judgment (such as is involved here 
regarding the relationship of these proposals to the 
Commission’s rulemaking proceedings concerning 
proposed Rule 19c-2 under the Act and whether these 
proposals may be found consistent with the Acty,! the 
traditional deference shown to an administrative 
agency’s decision “increases and becomes less quali- 
fied.” Id. at 33-34. 





By conducting hearings concerning off-board trading 
rules, specifying the steps to be taken in developing a 
national market system, and overseeing various pilot 
programs and other activities germane to achievement 
of a national market system, the Commission has 
sought to further, in a coordinated manner, various 
objectives of the Act pertaining both to exchange 
off-board trading rules and facilitations of the establish- 
ment of a national market system. Consistent with this 
approach, the Commission has determined that, in 
this limited instance, it would not be appropriate to 
disapprove SR-Amex-77-3 or SR-Amex-77-18 solely 
because a potential coincidental consequence of 
approving those rule changes will be to expand the 
effects of the off-board trading restrictions of one 
exchange or because proposed Rule 19c-2 remains 
pending. 


The Commission also finds that the amendments to the 
Amex Company Guide set forth in SR-Amex-77-3 and 
SR-Amex-77-18 constitute, in the present regulatory 
setting, a legitimate exercise of exchange authority to 
establish standards for listing and delisting of 
securities. Further, we conclude that neither proposal, 
on balance, would effect a lowering of listing standards 
having the effect of diminishing the level of investor 
protection afforded by the Amex’s current standards for 
original listing of stock. 


In the Commission’s order granting Amex’s request for 
reconsideration of SR-Amex-77-3 and instituting a 
proceding to determine whether SR-Amex-77-18 should 
be disapproved, the Commission cited extension of the 
reach of Amex Rule 5 to OTC securities which might 
become eligible for listing and Sections 6(b)(5) and 
6(b)(8) of the Act as possible grounds for disapproval. 


The competitive burden at issue here is that imposed by 
Amex Rule 5 in the context of changes in the Amex 
listing standards to permit a number of issuers, not 
heretofore eligible, to seek Amex listing for their securi- 
ties. As the Commission noted above, even under 
current Amex listing standards, securities traded solely 
OTC may become listed on the Amex and thereby, at 
least under current rules, become subject to the restric- 
tions of Amex Rule 5. The Amex’s instant proposals do 
not lower those standards but establish alternate 
criteria for acertain set of select issuers. Thus, given the 
present status of the Commission’s deliberations 
concerning remaining off-board trading restrictions, 
permitting the Amex to list securities of those issuers 
that meet alternate criteria would not, in the 
Commission’s view, impose any new burden on 
competition that is not necessary or appropriate in 
furtherance of the purposes of the Act. 


It appears that, at least under current conditions, 
issuers choosing to list on the Amex do so in antici- 
pation of deriving certain benefits from listing on the 


Amex for themselves and for investors in their 
securities. These pqtential benefits may include greater 
public exposure of trading in a security listed on the 
Amex through publicity afforded by newspapers and the 
consolidated transaction reporting system, a greater 
opportunity for investors to obtain agency-type limit 
order protection, and the possibility of increased ease 
of access to new capital. Under current circumstances, 
the Commission believes that issuers which would 
become eligible for Amex listing under its altered 
criteria should not continue to be denied an opportunity 
to pursue these perceived benefits.29 


in sum, the Commission believes that it is both illogical 
and somewhat unfair to single out the securities here 
involved and provide that they cannot be traded on the 
Amex—a single exchange—unless they are subjected 
to different trading rules than those applicable to all 
other securities traded on exchanges generally, 
including additional securities which may be listed on 
those exchanges under existing listing standards. Since 
there is no serious doubt that the proposed listing 
criteria here involved are, in themselves, proper and 
acceptable and do not represent a lowering of listing 
standards, the applicability of these listing criteria does 
not provide a reasonable basis for imposing different 
trading rules for these securities on the Amex alone. 
Furthermore, the Amex indicated, in response to the 
Commission’s initial proceedings to consider whether 
SR-Amex-77-3 should be disapproved, that it was 
unwilling to permit off-board principal trading in the 
securities which might list pursuant to its amended 
criteria if such an amendment of those proposals was 
necessary to gain Commission approval of that 
proposal.49 Thus, it appears that if the Commission 





39The question of whether Amex listing of a particular 
security eligible under the amended Amex listing 
standards actually will benefit issuers, market 
professionals, or investors is difficult to answer with 
any degree of certainty. Nevertheless, until the Com- 
mission reaches definitive conclusions concerning dis- 
position of some or all applications of remaining off- 
board trading restrictions of all exchanges, it believes 
that the interests of issuers seeking benefits they 
believe inherent in achieving listing on the Amex are 
not outweighed by the interests of Amex members who 
currently deal in the securities of newly-eligible issuers 
in the OTC markets, but who would be precluded from 
continuing to do so upon any Amex listing of those 
issuers’ securities. 


40See Amex submissions dated January 16, 1978, at 3 
and July 22, 1977, at 8-9. In its January 16, 1978 sub- 
mission, Amex repeated its unwillingness to accept, as 
acondition of the Commission’s approval of SR-Amex- 
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disapproves the Amex proposals as currently 
submitted, the Amex will choose not to amend its Rule 5 
to permit off-board principal trading in securities which 
would become eligible for listing under these 
proposals, but rather would preclude additional issuers 
from an opportunity to elect the benefits of exchange 
listing for trading in their securities. 


This is a decision which the Amex is entitled to make, 
but the consequence is that disapproval, without such 
an amendment by the Amex (i.e., an amendment pre- 
cluding application of Amex Rule 5 to those securities) 
would not result in a greater scope for off-board trading 
in Amex-listed securities. Rather, our insistence on 
such an amendment in this particular case could reduce 
our action to a mere symbolic gesture having the 
practical consequence of denying to those issuers 
eligible for Amex listing under the new criteria and their 
shareholders the benefits they regard as inherent in 
listing on that exchange. In the narrow context in which 
the issues are presently before us, the Commission is 
reluctant to engage in action likely to be construed as 
such a gesture. 


As noted above, the broad question of whether 
off-board trading restrictions impose burdens on 
competition which are not necessary or appropriate in 
furtherance of the purposes of the Act is the subject of 
the Commission’s pending proceedings on proposed 
Rule 19c-2. While the Commission has found that off- 
board trading restrictions impose burdens on 
competition and has proposed Rule 19c-2 to eliminate 
remaining restrictions on off-board trading, it has not 
yet concluded that, under current conditions, those 
restrictions impose burdens on competition which are 
not necessary or appropriate in furtherance of the 
purposes of the Act. 


Therefore, we do not believe that implementation of 
these two listing proposals, by itself, will create 
additional burdens on competition which are unneces- 
sary or inappropriate in furtherance of the purposes of 
the Act.41 Accordingly, as discussed above, the 
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77-3 (and by implication, of SR-Amex-77-18), two 
classes of listed securities distinguished by the applic- 
ability of Amex Rule 5 to off-board trading in those 
securities. 


41To the extent national market system questions are 
presented by these Amex listing proposals, those 
questions are being addressed in our deliberations on 
proposed Rule 19c-2 and off-board trading restrictions 
generally and in the course of pursuing our several 
national market system initiatives announced in the 
January Policy Statement. Disapproval of SR-Amex-77- 
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Commission finds that the proposed rule changes, 
SR-Amex-77-3 and SR-Amex-77-18, are consistent with 
the requirements of the Act and the rules and regula- 
tions thereunder applicable to national securities 
exchanges. 


The Commission wishes to emphasize that approval of 
SR-Amex-77-3 and SR-Amex-77-18 should not be 
viewed as inconsistent with the objectives set forth in 
its January Policy Statement or in any way as bearing 
upon resolution of the pending questions of whether, 
when and under what circumstances to adopt proposed 
Rule 19c-2. We simply believe that, under the circum- 
stances present here, it would be inappropriate to 
preciude Amex from altering its listing standards in the 
manner contemplated by its rule filings as a 
consequence of the continued existence of Amex Rule 5 
or the Commission’s pending proposed Rule 19c-2 
deliberations. This decision should not be perceived as 
a withdrawal from the position which the Commission 
has repeatedly taken, namely, that the present off-board 
trading restrictions ultimately must be abolished.42 


The Commission’s decision to approve these rule pro- 
posals was announced at an open Commission meeting 
on September 14, 1978. While this order was being pre- 
pared, the Commission received several letters 
requesting consideration of this decision.43 Although 





3 and SR-Amex-77-18, on grounds that they would 
extend the impact of Amex Rule 5 to some additional 
securities, would not facilitate resolution of the 
complex issues involved in those deliberations. 


42and, as noted above, the Commission will be alert 
for a more appropriate framework than the present pro- 
posed changes in a single exchange’s listing standards 
within which to address some or all of the broad issues 
raised in this proceeding. 


43The following persons have submitted requests for 
reconsideration by letters dated as indicated: William 
A. Schreyer, President, Merrill Lynch, Pierce, Fenner 
and Smith Inc., September 29, 1978; Dennis Marino, 
Vice President, Sherwood Securities Corp., October 5, 
1978; Stanford S. Warshawsky, Senior Vice President, 
Arnhold and S. Bleichroeder, Inc., October 6, 1978; 
Helen Shenkman, Secretary-Treasurer, Carl Marks & 
Co. Inc.; Morton N. Weiss, President, and Lawrence R. 
Rice, Chairman, NSTA, October 10, 1978; Thomas L. 
Kemper, Chairman, Loeb Rhoades, Hornblower & Co., 
October 10, 1978; and Gordon S. Macklin, President, 
National Association of Securities Dealers; Inc., 
October 10, 1978. 


In addition, the Commission received a telegram dated 
Continued on following page 





the Commission has carefully considered these letters 
and the reasons stated therein, the Commission has 
determined to approve the rule proposals submitted by 
the Amex for the reasons stated above in this order. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes, 
SR-Amex-77-3 and SR-Amex-77-18, be, and they here- 
by are, approved. Insofar as SR-Amex-77-3 was 
previously disapproved, that disapproval order is 
hereby withdrawn. 


By the Commission (Chairman Williams, Commis- 
sioners Loomis and Karmel), Commissioners Pollack 
and Evans dissenting. 


George A. Fitzsimmons 
Secretary 





Separate Statements of Views by Commissioners 
Evans and Pollack: . 


We respectfully disagree with the action of our col- 
leagues approving SR-Amex-77-3 and SR-Amex-77-18. 
We do not believe that the approval is sound in law, 
policy or equity; nor do we believe these proposals, as 
currently structured, are necessary to permit the Amex 
to fulfill its policy objectives of increasing the number 
of securities eligible for listing on the Amex. Approval 
of these proposals magnifies the already severe anti- 
competitive consequences of off-board trading 
restrictions and is inconsistent with both the letter and 
spirit of the Securities Acts Amendments of 1975, 
which require us to assure fair competition among 
brokers and dealers and between markets. Further, the 
Amex has not demonstrated that the listing of 
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October 6, 1978 from James T. Gahan, Executive Vice 
President, E. F. Hutton & Company, Inc. requesting 
deferral of the Commission decision. By letter dated 
October 19, 1978, however, Mr. Gahan informed the 
Commission that, upon further consideration, the 
Commission’s approval of the Amex proposals was not 
“unacceptable” to E.F. Huton & Company, Inc. Finally, 
the Commission received a letter dated October 9, 
1978, from the Honorable Harrison A. Williams, Jr., 
United States Senate, in which Senator Williams 
questioned whether the Commission should approve 
the Amex proposals absent an agreement by Amex not 
to enforce its rules which would restrict competition in 
issues listed pursuant to those proposals. 


securities under its proposals will confer any benefits 
to the markets, market professionals, issuers or 
investors which would offset the clearly anti-competi- 
tive burdens accompanying any such listings. 


We also believe that it would be unsound to treat the 
anti-competitive impact of these proposals only in the 
contest of our general proceedings dealing with 
proposed Rule 19c-2, since those proceedings address 
the removal of off-board trading restrictions as they 
apply to securities currently listed on exchanges. The 
Amex proposals, on the other hand, permit the exten- 
sion of off-board trading restrictions to a new group of 
securities which currently are traded in an environment 
free of such barriers to competition. The Amex could 
achieve its listing objectives in a manner consistent 
with the Act if it agreed to amend its proposals to make 
inapplicable the anti-competitive provisions of Rule 5 
insofar as they would apply to securities which may list 
pursuant to these proposals. 


Our conclusions are based on our inability to make the 
affirmative findings which we believe the Act requires. 
We believe that approval of the Amex proposals must 
be based on specific findings that those proposals, 
including the application of Amex Rule 5 to securities 
listed thereunder, are consistent with the Act. 





1Section 19(b) of the Act provides that the Commission 
“shall approve a proposed rule change of a self- 
regulatory organization if it finds that such proposed 
rule change is consistent with the requirements of [the 
Act] and the rules and regulations thereunder 
applicable to such organization.” The Commission 
must disapprove a proposed rule change in the 
absence of making such a finding. Sections 6(b)(5) and 
6(b)(8) of the Act reflect the Congressional finding, 
stated in Section 11A(a)(1)(C)(ii) of the Act, that “it is 
in the public interest and appropriate for the protection 
of investors and the maintenance of fair and orderly 
markets to assure—(ii) fair competition among brokers 
and dealers, among exchange markets, and between 
exchange markets and markets other than exchange 
markets.” Section 6(b)(5) of the Act requires that the 
rules of an exchange be designed “to remove impedi- 
ments to and perfect the mechanism of a free and open 
market and a national market system.” Section 6(b)(8) 
of the Act requires that the rules of an exchange not 
impose “any burden on competition not necessary or 
appropriate in furtherance of the purposes of [the 
Act].” 


2Our views are unrelated to the finding that the Amex 
proposals do not constitute a lowering of Amex’s 
listing standards which would adversely affect the level 
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Severe anti-competitive effects will result whenever 
any security is listed pursuant to the proposed listing 
standards. We understand that most of the securities 
which would qualify for Amex listing under the instant 
proposals currently are traded in the OTC market and 
most of the broker dealers making OTC markets in 
these securities are also Amex members. Those market 
makers have extensive experience in trading the foreign 
securities which are the subject of SR-Amex-77-18 and 
have devoted substantial capital to the competitive 
OTC markets in those securities.3 The effects of Amex 
Rule 5 upon trading in any security which may be listed 
after these proposals are approved will be the curtail- 
ment or elimination of intense inter-dealer competition 
in the OTC market with little possibility of inter-market 
competition between the Amex and the OTC markets. 
In the place of this existing intra-market competition or 
the potential for inter-market competition, approval of 
these proposals will create an environment where 
market making in eligible securities which list is 
restricted to a unitary specialist on the Amex.° 


Both the statute and legislative history emphasize the 
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of investor protection currently afforded by its listing 
standards, but stem instead solely from the 
undisputed expansion of the number of securities 
which may become subject to the anti-competitive 
impact of Amex Rule 5 under the amended listing 
standards. 


3it is estimated that twenty market makers with a com- 
bined capital of $500,000,000 would be lost if issuers of 
the newly-eligible securities elect to list those 
securities on the Amex. See letter from Lawrence R. 
Rice, Chairman, and Morton N. Weiss, President, of 
the National Security Traders Association, Inc. 
(“NSTA”), dated May 19, 1978, to George A. 
Fitzsimmons, pg. 1. 


4Between May 14, 1976 and August 28, 1978 forty-two 
securities which had been traded OTC and were quoted 
through the NASDAQ system were listed on the Amex. 
In each of these instances, there is now virtually no 
OTC market being made in the now Amex-listed 
securities. Although the Commission order notes that 
the anti-competitive impact of the Amex proposals will 
arise only if an issuer voluntarily chooses to list, an 
issuer’s decision to list need not reflect a consideration 
of the anti-competitive impact of any such listing or the 
benefits which its shareholders may derive from 
competitive markets. 


SThere are currently no competing specialists on the 
Amex. 
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importance of competition as a statutory objective, 
particularly with respect to off-board trading restric- 
tions.? The 1975 Amendments require us to accord 
great deference to the competitive impact of all rule 
proposals which we review. In this instance, we believe 
approval is inconsistent with the statute, legislative 
history, and with the Commission’s subsequent 
examination of off-board trading restrictions. 


In December, 1975, the Commission adopted Rule 
19c-1 under the Act and determined not to reach, at 
that time, the conclusion that remaining off-board 
trading restrictions were not necessary or appropriate 
in furtherance of the purposes of the Act. That 
determination, however, and the Commission’s deci- 
sion in January, 1978, to defer further consideration of 
proposed Rule 19c-2 under the Act relate solely to the 
application of existing off-board trading restrictions to 
securities currently listed, or eligible for listing, on a 
national securities exchange. 


The Commission’s inability, in 1975 or earlier this year, 
to make the negative finding that existing trading 
restrictions could not be justified by reference to the 
purposes of the Act cannot be legitimately construed 
as a basis upon which to make the required affirmative 
finding that the extension of demonstrably 
anti-competitive trading restrictions to new securities 





6For example, the Senate Report on S. 249 found that 


“A healthy, highly competitive system of 
market makers is essential to an efficient 
national market system. Investigations by 
the Committee have adequately demon- 
strated that in our increasingly complex and 
institutional markets a single specialist, 
regardless of the regulation and exhortation 
to which he is subject, cannot provide 
adequate liquidity and continuity to the 
market for a security. To assure that our 
markets are able to serve the needs of both 
individual and institutional investors, the 
Committee believes many types of market 
makers are necessary and that encourage- 
ment should be given to all dealers to make 
simultaneous competing markets within the 
new national system.” 


S. Rep. No. 94-75, 94th Cong., 1st Sess. at 14 (1975). 


7Since 1975, the Commission has emphasized that 
these remaining restrictions also must be eliminatéd. 
See e.g., Securities Exchange Act Release No. 13366 
(June 23, 1976), which proposed Rule 19c-2, and the 
January Policy Statement. 





is consistent with the purposes of the Act.8 Further, 
there has been no showing that the possible benefits of 
listing outweigh the obvious anti-competitive effects of 
the Amex proposals. 


We believe that approval of these proposals as a means 
of providing investors and issuers with an opportunity 
to derive benefits from listing is particularly inequit- 
able because a fair and logical alternative exists. As the 
Commission noted when it initially disapproved the 
first Amex proposal, the interests both of fair competi- 
tion between markets and of issuers and investors in 
the benefits of listing could be served simultaneously 
if the approval order were conditioned upon the Amex 
amending its proposals to permit off-board principal 
trading in securities which might list pursuant to the 
new criteria. 


It is suggested that such a condition would be a mere 
“symbolic gesture” because the Amex has indicated 
that it is unwilling to amend the proposals, thus 
denying the perceived benefits of listing to those 
newly-eligible issuers. How Amex would respond if the 
rules were approved with the condition we propose is a 
matter of speculation. The Amex might well decline to 
amend its rule proposal to adopt the suggested 
condition when Commission approval of the proposal 
without such a condition remains a possibility. Amex, 
of course, could still determine, at a later date, to 
amend the proposal if an amendment in fact became a 
condition to Commission approval. Indeed, if the Amex 
chose not to accept the proposed rules as we would 
condition the approval, it would indicate that the 





8while the anti-competitive effects of these Amex 
proposals may not be unique in that they will occur any 
time an issuer chooses to list its securities under 
existing Amex listing standards, those voluntary 
listings of currently eligible securities do not require 
the Commission to make any affirmative findings of 
consistency with the purposes of the Act. 


9The NSTA, in the materials appended to its 
submission, presented considerable evidence that the 
competing dealers in the OTC market consistently have 
made markets of considerable size and with minimum, 
one-eighth spreads in a large number of securities 
which may become eligible for listing under the Amex 
proposals. We believe those markets are evidence of 
the benefits of competition and must seriously 
question whether investors will be provided with a 
market of equal liquidity and depth by a single Amex 
specialist. In short, even if the statute’s emphasis on 
competition is ignored, the Amex has not made any 
showing that issuers and investors will obtain the 
benefits of better markets in these securities by listing 
on the Amex. 


Amex’s primary objective is to enhance its competitive 
position (at the expense of the OTC market) and that 
the purported benefits to issuers which are cited as the 
basis for these proposals are, at most, incidental to 
this overriding goal. 


We note that in an analogous situation, where the 
Pacific Stock Exchange (“PSE”) desired to continue 
trading in Pacific Resources, Inc. (“PRI”) common 
stock when that stock was delisted from the PSE, the 
Commission accommodated the interests of both the 
PSE and OTC markets in furthering competition. The 
Commission granted the delisting of PRi common 
stock but deferred the effective date of that delisting to 
permit the PSE to continue trading in PRI common 
stock until the Commission rules upon PSE’s applica- 
tion, pursuant to Section 12(f)(1)(C) of the Act, for 
unlisted trading privileges in PRI common stock.10 As 
a condition of its deferral of the effective date of the 
delisting, the Commission noted that PSE had filed, 
and the Commission had approved, a rule proposal to 
permit PSE members to trade off-board in PRI common 
stock.11 Thus, in that proceeding, the path was cleared 
for both markets to compete for order flow in PRI com- 
mon stock and for investors, consistent with the 
national market system objectives of the Act, to obtain 
the advantages of trading in both market places. We 
see no reason why the same course of action should 
not be followed here. 


In granting Amex’s request for reconsideration of our 
disapproval of SR-Amex-77-3, the Commission 
specifically emphasized that “absent some new and 
compelling reasons or a change of circumstances 
involving the Commission’s proceedings [concerning 
proposed Rule 19c-2], it is unlikely that the 
Commission will reach a different conclusion from that 
recited in its August 31, 1977 order.”?2 In that order the 
Commission noted that questions with respect to ex- 
change restrictions on off-board trading were then in 
the process of being resolved and that until it 
determined whether the maintenance of exchange 
off-board restrictions were necessary or appropriate in 
furtherance of the purposes of the Act, it was unable to 
find that SR-Amex-77-3 was consistent with the 
requirements of the Act. 





10See Securities Exchange Act Release No. 13657, 
(June 22, 1977). 


11See Securities Exchange Act Release No. 13656 
(June 22, 1977). 


12S¢ee letter dated November 11, 1977, from Michael K. 
Wolensky, Assistant General Counsel, to Norman S. 
Poser and Securities Exchange Act Release No. 14214 
(November 29, 1977). 
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The Amex has not presented any new or compelling 
reasons upon which the Commission might reverse its 
earlier positionn. In our view, the decision to defer 
further consideration of proposed Rule 19c-2 does not 
merit characterization as a change in circumstances in 
the rulemaking proceeding sufficient to justify reversal 
of the Commission’s initial disapproval of SR-Amex- 
77-3. In fact, deferral makes disapproval more 
important because approval would extend the 
application of the anti-competitive rules.1 


In addition to believing that we cannot make the 
affirmative findings required for approval of these 
proposals, we also believe that the Commission’s 
established policy toward further consideration of 
proposed Rule 19c-2 requires disapproval of the Amex 
proposals. The Commission has repeated numerous 
times, and repeats again in its approval order, that the 
present off-board trading restrictions ultimately must 
be abolished. In the Commission’s January Policy 
Statement, the Commission explained that its decision 
to defer further consideration of proposed Rule 19c-2 
was designed to provide it with an opportunity to 
evaluate industry and self-regulatory organizations’ 
responses to the national market system initiatives 
announced in the January Policy Statement. Under- 
lying the decision to defer further consideration of pro- 
posed Rule 19c-2 was the Commission’s recognition of 
the concerns expressed by commentators as to the 
possible deleterious effects of removing remaining 
off-board trading rules under the then prevailing 
circumstances. 


In essence, those concerns are directed to the 
possibility that removal of remaining off-board trading 
restrictions would damage the manner in which 
securities currently listed on national securities 
exchanges are traded. Whatever the merit of these 
concerns, they do not apply to the OTC securities 
which will become eligible for listing pursuant to the 
Amex proposals. By permitting the Amex to extend its 
off-board trading restrictions to new classes of OTC 
securities, new burdens are imposed on competition 
and the adverse impacts presently flowing from the 
continued application of anti-competitive rules, such 
as Amex Rule 5, are extended and intensified and a 
premium is placed on their continuation. 


Further, by expanding the number of securities eligible 
for listing, the Amex is, in effect, taking an action 
which is comparable to the designation of those 
securities as comprising a category of securities quali- 
fied for trading in a national market system.15 In this 
regard, however, the Commission stated explicitly in 
its January Policy Statement that, “[i]n connection 
with designating certain securities now traded, 
exclusively over-the-counter as ‘qualified securities’ for 
purposes of Section 11A of the Act, the Commission 
wishes to emphasize that, if those securities are traded 
on exchanges in a national market system context 
(e.g., aS a consequence of the extension of unlisted 
trading privileges on an exchange to these securities 
pursuant to Section 12(f) of the Act), the Commission 
does not intend to permit trading in those securities to 
become subject to restrictions on transactions in the 
over-the-counter market such as those —- by 
existing exchange off-board trading rules.’ 


While the Commission noted unlisted trading 
privileges as only one means by which an exchange 
could trade qualified securities, Amex’s expansion of 
its listing standards is an equally effective means for 
an exchange to trade these securities. Accordingly, we 
believe that permitting Amex to apply its Rule 5 to 
securities listed pursuant to the new listing standards 
is contrary to that Policy Statement. 


In summary, we do not believe the Amex has presented 
any new and compelling information which justifies 
reversal of the disapproval of SR-Amex-77-3 or a 
different result with respect to SR-Amex-77-18. The 
Amex’s decision to apply its Rule 5 to trading 
securities listed under these proposals will present 
severe anti-competitive burdens upon Amex members 
who wish to act as market makers or otherwise trade as 
principal in the OTC market. In our opinion, those 
burdens cannot be justified or characterized as “neces- 
sary or appropriate in furtherance of the purposes of 
the Act” and, indeed, are contrary to the intent of 
Congress as reflected in the Securities Acts Amend- 
ments of 1975. 


In the face of the demonstrable harm which will result 
from the listing on the Amex of newly-eligible issues in 
accordance with these proposals, there are no counter- 





13See Securities Exchange Act Release No. 13912 
(August 31, 1977). 


14By refusing to draw a line against extensions of off- 
board trading restrictions, we believe the Commission 
is foregoing an opportunity to avoid further entangle- 
ment in the complex issues which have made resolu- 
tion of its proceedings on proposed Rule 19c-2 so 
difficult. 
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15section 11A(a)(2) of the Act provides that “[t]he 
Commission, by rule, shall designate the securities or 
classes of securities qualified for trading in the 
national market system from among securities other 
than exempt securities.” 


16Securities Exchange Act Release No. 14416 (January 
26, 1978); 43 F.R. 4354, note 63 at 4361 (February 1, 
1978). 





vailing findings of benefits to the markets, market pro- 
fessionals, investors or issuers, within the contem- 
plation of the purposes of the Act, which might reason- 
ably be considered to outweigh the anti-competitive 
consequences. Moreover, the anti-competitive impact 
may be avoided by removing applicability of Amex 
Rule 5 to trading in securities listed under these pro- 
posals. 


The stated preference for resolving questions of off- 
board trading restrictions by general rulemaking 
cannot avoid the requirement for approval of finding 
that the Amex proposals are consistent with the Act. 
Wile we appreciate the desire to confine the problems 
inherent in the continued existence of off-board trading 
rules to some separate proceeding, business and 
competitive realities of the markets and the legal 
requirements of the Act will not conform themselves to 
this desire. Accordingly, we would reaffirm the 
Commission’s earlier disapproval of SR-Amex-77-3 and 
also disapprove SR-Amex-77-18 unless the Amex 
amended its proposals to provide that its Rule 5 would 
not be extended to securities which may list pursuant 
to these proposals. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15377/December 1, 1978 


In the Matter of 


STOCK CLEARING CORPORATION OF PHILA- 
. DELPHIA 

17th Street and Stock Exchange Place 

Philadelphia, Pennsylvania 19103 


(SR-SCCP-78-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 16, 1978, the Stock Clearing Corporation of 
Philadelphia (“SCCP”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act) 
and Rule 19b-4 thereunder, copies of a proposed rule 
change which eliminates SCCP’s trade-for-trade 
Clearance system and requires members settling 
securities transactions at SCCP at to use its 
continuous net settlement (“CNS”) system. Under the 
proposed rule change, SCCP participants would no 
longer have the option of using either system. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 


given by publication of a Commission Release 
(Securities Exchange Act Release No. 15281, October 
26, 1978) and by publication in the Federal Register (43 
FR 50979, November 1, 1978). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered clearing agencies and, in particular, the 
requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15378/December 1, 1978 


In the Matter of 


MIDWEST STOCK EXCHANGE, INCORPORATED 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-78-21) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 6, 1978, the Midwest Stock Exchange 
Incorporated, (“MSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 
19b-4 thereunder, copies of a proposed rule change 
which provides for two additional exceptions to the 
rule restricting trading in out-of-the-money options. 
First, investors would be permitted to enter an order for 
out-of-the-money options provided that such order 
would result in a spread position. Such exception 
would permit an investor to initiate an opening 
purchase or sale in out-of-the-money options and sub- 
sequently execute the other side of the spread. 
Second, investors would be permitted to purchase 
(opening) out-of-the-money puts provided such 
position is offset in the account by long stock or 
convertible security positions. 
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Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 15186, September 25, 
1978) and by publication in the Federal Register (43 FR 
45484, October 2, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made 
available to the public at the Commission’s Public 
Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered national securities exchanges and in 
particular, the requirements of Section 6 and the rules 
and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15379/December 1, 1978 


An order has been issued granting the application re- 
questing withdrawal of the common stock (par value 
$11) of Pacific Northwest Bell Telephone Company 
from listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15380/December 4, 1978 


SEE 
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SECURITIES ACT OF 1933 
Release No. 6003/December 4, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15381/December 4, 1978 


Admin. Proc. File No. 3-5483 

In the Matter of 

DR. KAN CHI MUI 

d/b/a MUI INVESTMENT SERVICE 
Oklahoma City, Oklahoma 

(8-1045) 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”),1 Dr. Kan Chi 
Mui (“Mui”) d/b/a Mui Investment Service, a registered 


broker-dealer, has submitted an Offer of Settlement, 
without admitting or denying the allegations in the 
Order for Proceedings, which the Commission has 
determined to accept. 


On the basis of the Order for Proceedings and the Offer 
of Settlement, it is found that Mui d/b/a Mui 
Investment Service willfully violated Sections 15(c)(3) 
and 17(a) of the Exchange Act and Rules 15c3-3, 17a-3, 
17a-4, 17a-5, and 17a-13 thereunder as alleged in the 
Order for Proceedings, and it is in the public interest to 
impose the sanction and accept the undertakings 
specified in the Offer of Settlement. 


Accordingly, IT IS ORDERED that: 


A. Dr. Kan Chi Mui be, and hereby is, 
censured; and 


B. Dr. Kan Chi Mui, individually and on 
behalf of Mui Investment Service, Inc. 
(8-22823) (the successor to Mui Investment 
Service) or any successor thereto, comply 
with the undertakings contained in his offer 
of settiement that he: 





1in the Matter of Dr. Kan Chi Mui d/b/a Mui Investment 


Service, Admin. Proc. File No. 3-5483, instituted on 
June 27, 1978. 





1. will implement and maintain procedures 
to insure compliance with all rules and 
regulations relating to the operations of a 
broker-dealer and, particularly, Sections 
15(c)(3) and 17(a) of the Exchange Act and 
Rules 15c3-3, 17a-3, 17a-4, 17a-5, and 
17a-13 promulgated thereunder, and 


2. will not, directly or indirectly, obtain 
funds for personal use from customers 
maintaining accounts with Mui Investment 
Service, Inc. or any successor thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15382/December 5, 1978 


FILE NO. SR-NASD-78-18 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NATIONAL ASSOCIA- 
TION OF SECURITIES DEALERS, INC. 


On November 24, 1978, the National Association of 
Securities Dealers, Inc. (“NASD”) rescinded a rule 
which had become effective upon filing (SR-NASD-78- 
15 filed September 25, 1978) pursuant to Section 
19(b)(3)(A) of the Securities Exchange Act of 1934 and 
which had increased the variable portion of its annual 
membership assessment. It simultaneously submitted 
a new proposal (SR-MSRB-78-18) identical in 
substance to the one submitted as File No. 
SR-NASD-78-15. That proposal became effective upon 
filing pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. Thus, the Commission may 
summarily abrogate it on or before January 23, 1978. 


Publication of the previous submission was made in 
43-FR-50528 (October 30, 1978). Publication of the 
notice of its rescission and of the new submission is 
expected to be made in the Federa/ Register during the 
week of December 11, 1978. Interested persons are 
invited to submit written data, views, and arguments 
concerning the submission within 15 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 


Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-78-18. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
NASD. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15383/December 5, 1978 


File No. SR-Amex-78-26 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. 


The American Stock Exchange, Inc. (“Amex”) sub- 
mitted on November 24, 1978, a proposed rule change 
under Rule 19b-4 to amend Section 152 of the Amex 
Company Guide. This proposal would authorize the 
Amex to charge listed companies the continuing 
annual fee on a pro-rata basis during the initial 
calendar year of listing. Companies with stock listed 
on the Amex currently are not required to pay the 
continuing annual fee during the initial calendar year of 
listing. 


Publication of the submission is expected to be made 
in the Federal Register during the week of December 
11, 1978. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-78-26. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
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respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15384/December 6, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10510/December 6, 1978 


SHAREHOLDER COMMUNICATIONS, SHAREHOLDER 
PARTICIPATION IN THE CORPORATE ELECTORAL 
PROCESS AND CORPORATE GOVERNANCE GEN- 
ERALLY 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 

SUMMARY: The Commission today issued a release 
announcing the adoption of proposed rule, form and 
schedule amendments intended to provide share- 
holders with information to assist their more informed 
assessment of the structure, composition and func- 
tioning of issuers’ boards of directors. The Commis- 
sion also is adopting rules which afford shareholder- 
proponents an opportunity to review the accuracy of 
management statements in opposition to shareholder 
proposals prior to the mailing of issuers’ proxy 
soliciting materiais and which provide information 
about the terms of settlement of proxy contests. 


EFFECTIVE DATE: The amendments to regulation 
14A and schedule 14A are effective for fiscal years 
ending on or after December 25, 1978 for initial filings 
on or after January 15, 1979. The amendments to forms 
8-K, 10-Q and N-1Q are effective for all issuers for 
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filings made on or after January 15, 1979 for periods 
ending on or after December 25, 1978. 


FOR FURTHER INFORMATION CONTACT: Barbara 
Leventhal, Richard Nesson, Jennifer Sullivan or 
Michael Stakias, Division of Corporation Finance, 
Securities and Exchange Commission, Washington, 
D.C. 20549 (202) 755-1750. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today issued a release 
announcing the adoption of amendments to regulation 
14A (17 CFR 240.14a-1 et seq.) and schedule 14A (17 
CFR 240.14a-101) under the Securities Exchange Act of 
1934[15 U.S.C. 78a et seq., as amended by Pub. L. No, 
94-29 (June 4, 1975)], as well as related amendments to 
forms 8-K (17 CFR 249.308) and 10-Q (17 CFR 
249.308a) thereunder and to form N-1Q (17 CFR 
274.106) under the Investment Company Act of 1940 
[15 U.S.C. 80a et seq.]. These amendments are 
intended to improve the information available to share- 
holders regarding (1) the structure, composition and 
functioning of issuers’ boards of directors; (2) 
resignations of directors; (3) attendance at board and 
committee meetings; and (4) the terms of settlements 
of proxy contests. A rule which provides shareholder- 
proponents with an opportunity to review the accuracy 
of management statements in opposition to 
shareholder proposals prior to the mailing of issuers’ 
proxy soliciting materials also has been adopted. A 
related proposal, which would have required disclosure 
of the voting policies and procedures of institutions 
subject to the Commission’s proxy rules, which 
exercise voting rights with respect to equity securities 
held for! their own accounts or for the accounts of 
others, has been withdrawn. 


|. Background 


In April of 1977, the Commission authorized its staff to 
institute a broad re-examination of its rules relating to 
shareholder communications, shareholder participa- 
tion in the corporate electoral process and corporate 
governance generally. As explained in Securities 
Exchange Act Release No. 13482 (April 28, 1977), 42 
FR 23901 (May 11, 1977), the decision to undertake the 
study was based, in large part, on expressions of 
concern about the efficacy of existing mechanisms of 
corporate accountability, including proxy solicitations 
and the corporate electoral process. Preparatory to 
holding public hearings, written comments were 
solicited on a number of questions relating to: (1) the 
adequacy of existing avenues of communication 
between shareholders and corporations, and, particu- 





See Securities Exchange Act Release No. 15385, also 
published today. 





larly, whether shareholders should be provided with 
more information than is now available with respect to 
socially significant matters affecting their corpora- 
tions; (2) whether Rule 14a-8, regarding shareholder 
proposals, should be amended to further facilitate the 
presentation of shareholder views and concerns in the 
corporate proxy materials; (3) the role of shareholders 
in the corporate electoral process, and whether the 
Commission should amend its proxy rules to provide 
shareholders access to corporate proxy materials for 
the purpose of nominating persons of their choice to 
serve on boards of directors; and (4) whether additional 
disclosure relevant to an assessment of the quality and 
integrity of management should be required. The Com- 
mission also raised general inquiries concerning the 
need for federal minimum standards or federal charter- 
ing legislation, the role of the self-regulatory organiza- 
tions in improving corporate governance, and the costs 
and benefits associated with various regulatory 
approaches. 


In the fall of 1977, the Commission held public hear- 
ings on these and related issues@ in Washington, D.C., 
Los Angeles, New York and Chicago. More than 300 
individuals and organizations testified or submitted 
written comments on a large number of issues, ranging 
from narrow technical questions arising under existing 
proxy rules to broad, philosophical inquiries concern- 
ing means by which corporations can be made more 
responsive to shareholders and the public at large. 


As discussed in greater detail in Securities Exchange 
Act Release No. 14970, (July 18, 1978), 43 FR 31945 
(July 24, 1978), the participants in the public comment 
and hearing phase of this proceeding expressed 
diverse opinions with respect to the scope of existing 
problems in corporate governance and corporate 
accountability and the means by which reform could be 
best achieved. There was, however, general support for 
the proposition that a strong board of directors, able to 
exercise independent judgment, is a crucial element of 
corporate accountability. Various means of promoting 
more effective boards of directors were suggested, 
including promulgation by the Commission of 
disclosure requirements which would provide 





2Securities Exchange Act Release No. 13901 (August 
28, 1977) contains a statement of the issues on which 
testimony and comments were requested. The identifi- 
cation of these issues was based, in part, upon the 
public comments received in response to its prior 
release. Transcripts of the hearings and comment 
letters submitted during the hearing phase of the pro- 


ceeding are available for inspection at the 
Comimission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. (File No. S7-693). 


shareholders with better information concerning the 
composition, structure and functions of corporate 
boards, and thus indirectly encourage the adoption of 
more effective corporate governance mechanisms. 


Based on its review of the comments and testimony 
submitted in this proceeding, as well as its experience 
in administering and enforcing the federal securities 
laws, the Commission determined that shareholders 
may need additional information about the structure, 
composition and functions of corporate boards of 
directors and, therefore, on July 18, 1978, proposed for 
public comment the rule proposals discussed herein. 
In announcing their publication, the Commission 
indicated that the proposals represented the first stage 
of the Commission’s response to the issues raised in 
its ongoing corporate governance study and would be 
followed by publication of a staff report on other 
important questions then under consideration, 
possible additional rule-making proposals and/or 
legislative recommendations. 


The proposals evoked an enormous public response. In 
total, almost 600 individuals and organizations 
submitted letters in response to the Commission’s 
request for public comments. Many of the thoughtful 
and comprehensive views expressed provided the 
Commission with helpful insights in its further 
consideration of the proposals. 


By far the most controversial portion of the proposals 
was proposed item 6(a)(6) of schedule 14A, which 
would have required that directors be identified as 
“management,” “affiliated nonmanagement” and 
“independent.” The use of the term “independent,” in 
juxtaposition with statements in the release 
concerning the Commission’s views about the 
importance of a strong board of directors capable of 
exercising independent judgment, and the desirability 
of key standing committees composed entirely of 
persons independent of management, provoked con- 
siderable controversy. Commentators asserted that the 
term “independent” conveyed a value judgment on the 
part of the Commission that persons meeting the 
Commission’s definition of “independent” not only are 
preferable to “management” or “affiliated nonmanage- 
ment” directors but are, in fact, the only persons who 
are capable of exercising disinterested oversight and 
independent judgment. Further, a large number of 
commentators, on the erroneous assumption that 
certain of the proposals were designed primarily to 
influence corporate conduct rather than to provide 
useful information to shareholders, contended that 
these proposals were beyond the Commission’s 
statutory authority. 


The Commission believes that the rules adopted today 
will facilitate informed voting decisions and promote 
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fair corporate suffrage and are an appropriate exercise 
of its rulemaking authority under section 14(a) of the 
Securities Exchange Act. The rules do not, as some 
commentators thought, constitute a regulatory effort 
by the Commission to prescribe or determine board 
composition or corporate governance mechanisms. 
The legislative history of the federal securities laws 
reflects a recognition that disclosure, by providing 
corporate owners with meaningful information about 
the way in which their corporations are managed, ve | 
promote the accountability of corporate managers. 
Thus, while the federal securities laws generally 
embody a disclosure approach, it has long been recog- 
nized that disclosure may have beneficial effects on 
corporate behavior.* Accordingly, although the 
Commission’s objective in adopting these rules is to 
provide additional information relevant to an informed 
voting decision, it recognizes that disclosure may, 
depending on determinations made by a company’s 
management, directors and shareholders, influence 
corporate conduct. This sort of impact is clearly 
consistent with the basic philosophy of the disclosure 
provisions of the federal securities laws. 


After careful analysis of the comments which were 
submitted, the Commission has concluded that the 
rules adopted today will provide useful information to 
shareholders. In some respects it appears that certain 
of the rule proposals might have raised inferences 
unintended by the Commission. The Commission has, 
therefore, revised the proposals in several respects as 
discussed below. 





3Under section 14(a), the Commission is charged with 
the responsibility of regulating the proxy soliciting 
process in order to assure “fair corporate suffrage” for 
every security holder, and to assure that each “stock- 
holder [has] adequate knowledge as to the manner in 
which his interests are being served.” H.R. No. 1383, 
73d. Cong. 2d. Sess. 13 (1934); S. Rep. No. 792, 73d. 
Cong., 2d. Sess. 12 (1934). In section 14(a), the 
Congress granted the Commission the authority to 
promulgate “such rules and regulations * * * neces- 
Sary or appropriate in the public interest or for the pro- 
tection of investors.” 


4See, e.g., S. Rep. No. 47, 73 Cong., 1st Sess. 
7(1933); Brandeis, “Other People’s Money” 92 (1932 
ed.); Frankfurter, “The Federal Securities Act Il,” 
Fortune Mag. 53, 55 (Aug. 1933); Anderson, “The 
Disclosure Process in Federal Securities Regulation: A 
Brief Review,” 25 Hastings L.J. 311, 318, 330 (1974). 
See generally, “Laurenzano v. Einbender,” 264 F. 
Supp. 356 (E.D.N.Y. 1968). 
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ll. Disclosure of Board Composition—Item 6(b) 


Item 6(a)(6), as proposed, would have required issuers, 
other than investment companies registered under the 
Investment Company Act of 1940, to identify each 
nominee and each director whose term of office as a 
director will continue after the annual meeting as an 
“independent,” “affiliated nonmanagement” or “man- 
agement” director, as those terms were defined in an 
instruction accompanying the item. In the case of an 
“affiliated nonmanagement director,” issuers would 
have been required to describe the nature of the rela- 
tionship by reason of which the nominee was so 
deemed. 


As defined in the instruction to proposed item 6(a)(6), 
the term “management director” included, in addition 
to an officer or employee of the issuer, an officer or 
employee of any parent, subsidiary or other affiliate of 
the issuer. The term “affiliated nonmanagement 
director” referred to persons having certain specified 
economic and personal relationships to the issuer and 
its management. An “independent director’ was 
defined as an individual who is neither a “management 
director” nor an “affiliated nonmanagement director.” 
However, the instruction indicated that designation of 
a nominee as an “independent director’ would be in- 
appropriate if the issuer is aware of relationships 
between the nominee and the issuer which, under the 
circumstances, reasonably could be viewed as inter- 
fering with the nominee’s exercise of independent 
judgment. 


In the release announcing publication of this proposed 
item, the Commission expressed its view that “the 
interests of shareholders are best served by a board of 
directors which is able to exercise independent judg- 
ment, ask probing questions of management and bring 
to the company a broader perspective than that of 
management.” The Commission further expressed its 
belief that board composition is of such importance 
that shareholders whose proxies are solicited with 
respect to an election of directors should be provided 
with information concerning the affiliations of board 
members and nominees with management. Addition- 
ally, the Commission stated that the terms “indepen- 
dent” and “affiliated nonmanagement,” as defined in 
proposed item 6(a)(6), were intended to distinguish 
between nonmanagement directors who are completely 
unaffiliated with the issuer and its management and 
those having certain business or personal relation- 
ships. The Commission recognized that the 
terminology it proposed to express this distinction 





Sitem 6(b) corresponds to proposed item 6(a)(6)(i) and 
would apply to issuers other than registered invest- 
ment companies. 





might not be ideal and, therefore, specifically solicited 
suggestions for alternative terms. 


Almost all of the comment letters contained an assess- 
ment of proposed item 6(a)(6) and, in fact, many 
commentators dealt only with this 
believed that the proposal would place too much 


emphasis on disclosure concerning independence, to | 


the exclusion of information regarding other attributes 
which are desirable for directors to possess, and a 
large number of commentators questioned whether the 
independence of a director can be ascertained solely 
from a description of his affiliations with the issuer. 
Nevertheless, there was substantial support for the 
proposition that shareholders should receive informa- 
tion in the proxy statement concerning the business 
and personal relationships of directors to the issuer. 
Commentators’ views concerning the desirability of 
additional disclosure varied greatly. On the one hand, 
many commentators who acknowledged the useful- 
ness of such information to shareholders in exercising 
their franchise asserted that current disclosure require- 
ments, specifically items 6 and 7 of schedule 14A 

provide sufficient information concerning director 
affiliations and conflicts of interests for shareholders 
to make reasonable judgments concerning the 
independence of directors. On the other hand, a large 
number of commentators stated that additional 
information regarding the business and personal 
relationships of nominees would be useful to share- 
holders. 


Virtually all of the commentators expressed opposition 
to the proposed requirement that nonmanagement 
directors be identified in the proxy materials as 
“independent” or “affiliated.” These commentators 
asserted that the use of these categories would 
provide no additional useful information to, and would, 
in fact, mislead or confuse, shareholders because the 
term “independent” attempts to reflect a state of mind 
which is not susceptible of measurement by reference 
to the existence or non-existence of certain relation- 
ships. Some commentators asserted that directors 
identified as other than “independent” would be 
perceived as incapable of exercising independent judg- 
ment and as a result corporations would be 
encouraged, in nominating persons to serve as 
directors, to select candidates on the basis of their lack 
of certain defined relationships with the issuer rather 
than their expertise or experience. Similarly, it was 
argued that otherwise well-qualified persons who 
would be designated as “affiliated” or “management” 
directors would be unwilling to serve. Without neces- 
sarily agreeing with all of these assertions, on balance 


issue. Many | 





6See discussion of coordination with regulation S-K, 
infra. 


the Commission has determined that a requirement 


that directors be categorized should not be adopted at 
this time. 


The Commission recognizes the fact that the non- 
existence of a particular economic or personal relation- 
ship with the issuer does not determine the quality of a 
nominee’s performance on the board. The extent to 
which nominees possess other intangible attributes 
such as strength of character and good business judg- 
ment is also important. While an individual’s capacity 
to render independent judgment is, in the final 
analysis, a qualitative matter, the nature and scope of a 
director’s relationship with the issuer and its 
management certainly bears upon his independence, 
and, in the Commission’s view, information respecting 


_ such relationships should be provided to shareholders 


when they exercise their franchise. 


Thus, as adopted, item 6(b) requires a brief 
description, in tabular form to the extent possible, of 
any of certain significant economic and personal 
relationships which exist between the director and the 
issuer. These relationships are similar to those by 
virtue of which a director would have been deemed an 
“affiliated nonmanagement director” under > - ee, 
item 6(a)(6), but with several modifications. 


A. Former Officers and Employees 


As proposed, the term “affiliated nonmanagement 
director” would have included any person who, within 
the last five years, had been an officer or employee of 
the issuer or any of its parents, subsidiaries or other 
affiliates.’ Information concerning the principal 
occupations and employment of a nominee during the 
past five years, including the name and principal 
business of any organizations in which those occu- 
pations are carried on, is currently required to be dis- 
closed pursuant to item 3(e) of Regulation S-K. 
Paragraph (1) of item 6(b) as adopted requires that if 





6awhile the rules adopted herein do not retain the 
director categories proposed in our July release, for 
convenience, those categories have been employed in 
the text of this release solely for the purpose of 
explaining our responses to comments on those pro- 
posals and discussing the affirmative disclosure 
requirements which are adopted herein. 


7An “affiliate” of a specified person is defined as a 
person that directly, or indirectly through one or more 
intermediaries, controls, or is controlled by, or is under 
common control with, the person specified. Securities 
Exchange Act rule 12b-2, 17 CFR 240.12b-2. 
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the organization is a parent, subsidiary or affiliate of 
the issuer that fact be disclosed as well. 


B. Relatives of Officers 


As proposed, the term “affiliated nonmanagement 
director” would have included a person who is related 
to an officer of the issuer, or any of its parents, subsid- 
iaries or other affiliates by blood, marriage or adoption 
(except relationships more remote than first cousin). 
The few commentators who addressed this issue 
opined that disclosure should cover relationships to 
“executive officers’? only, consistent with the new 
proxy disclosure requirements adopted by the 
Commission subsequent to the publication of the 
subject proposals,’ because family relationships to 
officers who are not in policy making positions would 
not be of sufficient significance to warrant disclosure. 
The Commission agrees in part, and therefore, as 
adopted, paragraph (2) of item 6(b) requires disclosure 
only of relationships to executive officers of the issuer, 
any of its parents, subsidiaries or other affiliates. How- 
ever, because of the control relationship between an 
issuer and its affiliates, the Commission believes it 
appropriate to require disclosure of relationships 
between the nominee and executive officers of the 
issuer's affiliates. 


C. Officer, Director, Employee and Owner of a 
Significant Supplier or Customer 


(1) Persons Included 

Proposed item 6(a)(6) would have included within the 
definition of “affiliated nonmanagement director” any 
person who is or has within the last two years been an 
officer, director, employee or owner of an interest in 
excess of one percent of the equity of an entity which, 
as customer or supplier of the issuer, had or will have 
business transactions of a specified magnitude with 
the issuer. 


Many commentators expressed a preference for the 





8The term “executive officer” is defined in the instruc- 
tions to item 3(b) of regulation S-K to mean the presi- 
dent, secretary, treasurer, any vice president in charge 
of a principal business function (such as _ sales, 
administration or finance) and any other person who 
performs similar policy making functions for the regis- 
trant. 


9See Securities Exchange Act Release No. 15006 (July 
28, 1978), 43 FR 34402. 
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approach taken in item 4(f) of regulation s-K10 which, 
as a general matter, would not require the disclosure of 
certain transactions between the issuer and another 
entity in which the director has an interest, if that 
interest arises solely from the directorship of, or 
ownership of less than ten percent of, the other entity. 
These commentators asserted that information con- 
cerning less significant relationships to the issuer 
would not facilitate a meaningful assessment of 
potential conflicts. A small number of commentators 
also objected to the inclusion of any employee of the 
other entity, arguing that employees, other than 
executive officers, may have no influence over the 
other entity or stand to benefit from its business trans- 
actions with the issuer. 


The Commission disagrees with these comments. As 
adopted, paragraph (3) of item 6(b) would require a 
description of economic relationships of the same 
persons referred to in proposed item 6(a)(6). In the 
Commission’s view, if there is a significant amount of 
business between the issuer and the other entity, the 
interest of an owner of a one percent equity interest, or 
an officer, director or an employee of that entity in 
maintaining the business relationship is sufficiently 
great that the relationships should be disclosed. 
Shareholders would then be able to reach their own 
conciusions on the extent to which such interests may 
conflict with those of the issuer or may impact upon 
that person’s performance as a director of the issuer. 
For purposes of clarification the phrase “in excess of 
one percent equity interest in” has been substituted for 
the phrase “in excess of one percent of the equity of.” 


(2) Amount of Business Between the Issuer and its 
Customers or Suppliers 


The types and size of business relationships the 
existence of which would render a director “affiliated” 
were covered by subparagraphs (A), (B), (D) and (E) of 
instruction 3(iii) to proposed item 6(a)(6). Subpara- 
graphs (A) and (B) referred to customers of the issuer 
which made payments during the issuer’s last fiscal 
year or proposed to make payments during the issuer’s 
next fiscal year in an amount in excess of one percent 
of the issuer’s gross revenues for its last fiscal year or 
$1,000,000, whichever is less. Subparagraphs (D) and 
(E) referred to suppliers to the issuer to which the 
issuer made payments during such entity’s next fiscal 
year in an amount in excess of one percent of such 
entity’s gross revenues for its last fiscal year or 
$1,000,000, whichever is less. 


Many commentators who addressed this issue 





10See discussion of coordination with regulation S-K, 
infra. 





opposed retention of the $1,000,000 threshold on the 
theory that $1,000,000 represents such an insignificant 
portion of the revenues of large corporations that it 
would be unreasonable to draw any inference from the 
existence of such an inconsequential relationship. 
Others noted that large corporations, because of the 
relative insignificance to them of transactions 
aggregating $1,000,000 and the complexity of their 
operations, would find it virtually impossible to main- 
tain and examine the records necessary to determine 
whether they had done business in that amount with a 
particular entity. 


The Commission is persuaded that the concerns 
expressed with respect to the $1,000,000 threshold 
may be valid and has determined that an economic test 
of significance expressed in terms of a percentage of 
revenues may be more workable. Therefore, subpara- 
graph 3(i), (ii), (iv) and (v) of the item 6(b), as adopted, 
contains an economic standard based on one percent 
of consolidated gross revenues. 


Additionally, in adopting: these subparagraphs in final 
form, the Commission has incorporated the 
suggestions made by several commentators that 
certain kinds of transactions be excepted from the 
calculation of the magnitude of business between the 
issuer and the other entity. Thus, in view of the 
absence of normal competitive factors in transactions 
involving the rendering of services as a public utility at 
rates or charges fixed in conformity with law or govern- 
mental authority, subparagraph 3(vii) excepts from the 
calculation of payments for property or services pay- 
ments made in such transactions as well as payments 
representing rates or charges which are determined by 
competitive bids. Further, in accordance with the 
Commission’s general intent to have included in the 
calculation payments arising from commercial, rather 
than ordinary investment transactions, subparagraph 
3(vii) also contains an exception for non-preferential 
dividends and other payments arising solely from the 
ownership of securities. 


3. Creditor Relationships 


Under the instruction to proposed item 6(a)(6), a 
person who is an officer, director or one percent equity 
owner of certain creditors of the issuer would have 
been deemed to be an “affiliated nonmanagement 
director.” Subparagraph (C) of paragraph 3(iii) of the 


instruction to proposed item 6(a)(6) would have 
included within the class of affected creditors an entity 
to which the issuer was indebted at any time during the 
issuer’s last fiscal year in an aggregate amount in 
excess of one percent of the issuer’s total assets at the 
end-of such fiscal year, or $1,000,000, whichever is 
less. A substantial number of commentators 
questioned the appropriateness of this test, asserting 
that an outstanding loan of $1,000,000 would not be of 


significance to most large banks. Deletion of the dollar 
threshold was recommended. 


The Commission recognizes that a loan of $1,000,000 
may represent an insignificant percentage of the total 
loan portfolio of most large financial institutions. The 
Commission is concerned, however, that the inherent 
nature of a debtor-creditor relationship and the 
potential conflicts between the interests of creditors 
and shareholders make it appropriate to retain a dollar 
threshold. In an effort to balance these competing con- 
cerns, subparagraph 3(iii) of item 6(b), as adopted, 
requires disclosure of loans which exceed one percent 
of the issuer’s consolidated total assets, or $5,000,000, 
whichever is less. Additionally, a new subparagraph 
(viii) has been added which permits debt securities 
which have been publicly offered or which are listed on 
a national securities exchange or quoted on the auto- 
mated quotation system of a registered securities 
association to be excluded from the calculation of 
aggregate indebtedness. 


4. Technical Amendments Contained in Subpara- 
graph (3)(i)-(v) of Item 6(b) 


Proposed item 6(a)(6) referred to payments made 
during the last fiscal year of the issuer or other entity 
and those proposed to be made during the next fiscal 
year. A number of commentators expressed confusion 
concerning whether the term “next fiscal year” referred 
to the current fiscal year and, if not, whether payments 
for the current fiscal year were inadvertently omitted. 
As adopted, subparagraphs 3(i)-(v) have been revised 
to require disclosure concerning payments for the last 
fiscal year and for the current fiscal year. Consistent 
with the approach taken in Securities Exchange Act 
Release No. 14970, payments which are “proposed” to 
be made during the current fiscal year would include 
payments which are the subject of a formal agreement 
or are reasonably expected to be made pursuant to any 
understanding or course of conduct between the issuer 
and the other entity. 


In addition, proposed item 6(a)(6) referred to payments 
made by or to the “issuer.” It was clear from the 
context in which the term “issuer” was being used, 
however, that it referred to payments made by or to the 
issuer and its subsidiaries, and the commentators 
apparently so understood its use. A technical amend- 
ment clarifies this reference. A further technical 
amendment adds the word “consolidated” to modify 
the term “gross revenues.” Subparagraph (3)(iii), as 
adopted, also reflects a technical amendment which 
adds the word “consolidated” to modify the term 
“assets.” 


5. Recipient of $25,000 from the Issuer 
As proposed, the definition of “affiliated nonmanage- 
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ment director” would have included a person (as owner 
of an equity interest in any entity or otherwise) to 
whom the issuer directly or indirectly had made pay- 
ments in the last fiscal year or to whom the issuer pro- 
posed to make payments in the next fiscal year, for 
property or services, in excess of $25,000 (other than 
fees as a director or retirement allowances). Most 
commentators who addressed this definition ex- 
pressed confusion as to its meaning and asserted that 
the $25,000 threshold figure was unrealistically low. 
The Commission has determined that this proposal 
probably would provide little additional information of 
significance to shareholders since, in most cases, 
transactions involving payments to a director of 
$40,000 or more already are reportable under item 4(f) 
of regulation S-K. Accordingly, item 6(b) as adopted 
does not require such disclosure. 


6. Attorneys and Investment Bankers 


The instruction to proposed item 6(a)(6) would have 
included within the definition of “affiliated non- 
management director” any person who is a member or 
employee of, or is associated with, a law firm which 
the issuer has retained in the last two years or 
proposes to retain in the next year and any person who 
is a director, partner, officer or employee of any invest- 
ment banking firm which has performed services for 
the issuer in the last two years or which the issuer pro- 
poses to have perform services in the next year. While 
few commentators disagreed, in principle, with the 
concept that the relationship of lawyers and invest- 
ment bankers with the issuer differs from that of other 
suppliers of goods and services, and that the signifi- 
cance of their affiliation to the issuer should be mea- 
sured by a different standard, many felt that some 
threshold economic standard should be applied. These 
commentators stated that it is inappropriate to deem 
“affiliated” a partner of a law firm retained for a minor 
matter or an investment banking firm which merely 
participates in an underwriting group. 


Despite the objections of the commentators to the 
absence of an economic standard with respect to 
lawyers, the Commission has determined to require 
disclosure of the relationships as proposed. In view of 
the inherent conflicts faced by lawyers who serve both 
as directors and as counsel to corporations, the 
Commission is reluctant to limit disclosure of such 
relationships solely on the basis of an economic test. 


With respect to disclosure of investment banking 
relationships, however, the Commission has deter- 
mined that information concerning a director or 
nominee’s relationship with a firm which has 
performed services for the issuer only as a 
participating underwriter in an underwriting syndicate 
is not sufficiently significant to warrant disclosure. 
Paragraph (5) of Item 6(b), as adopted, has been 
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revised accordingly and would require disclosure of a 
director or nominee’s relationship to an investment 
banking firm which has performed services for the 
issuer other than as a participating underwriter in an 
underwriting syndicate. 


8. Control Persons 


The proposed definition of “affiliated nonmanagement 
director” would have included any person who is a 
controi person of the issuer (other than as a director of 
the issuer). This paragraph was the subject of little 
commentary. As adopted, paragraph 6 of item 6(b) 
requires disclosure of this relationship. 


D. Disclosure of Other Relationships which are Sub- 
stantially Similar in Nature and Scope 


Proposed item 6(a)(6) would have provided for the 
characterization as “independent” of directors who 
were neither “management” nor “affiliated nonmanage- 
ment,” as defined in the proposed item. In recognition 
of the difficulties inherent in any rigid definition of 
independence, an instruction to the proposed item 
indicated that it would be inappropriate to designate a 
nominee as independent if the issuer were aware of 
relationships between the nominee and the issuer 
which, under the circumstances, reasonably could be 
viewed as interfering with the nominee’s exercise of 
independent judgment. 


As indicated above, the Commission has determined 
not to require that directors be characterized in proxy 
statements but has adopted a requirement that certain 
business and personal relationships, discussed in 
detail above, be disclosed. 


It is the Commission’s intent, in adopting item 6(b), to 
provide shareholders with information necessary to an 
evaluation of a nominee’s relationships to the issuer 
and the potential conflicts of interest with which he or 
she may be confronted. Because of the multiplicity of 
possible relationships which are similar to those as to 
which disclosure is specifically required and the 
Commission’s concern that issuers not elevate form 
over substance in complying with this disclosure 
requirement, a new paragraph (7) has been included in 
item 6(b) which states that if the issuer is aware that 
the nominee has relationships substantially similar in 
nature and scope to those which are enumerated in 
paragraphs (1) through (7) of that item, disclosure of 
such relationships should also be included. 


E. Use of Misleading Terminology in Proxy State- 
ments 


As discussed above, the Commission has determined 
that a requirement that directors be categorized’ in 
proxy statements should not be adopted at this time. 





The Commission is concerned, however, that a variety 
of director “labels” are currently being used in a 
number of different contexts and in publications which 
reach shareholders. The use of such terms may not be 
comparable and may be confusing and susceptible to 
misunderstanding. These labels often obfuscate 
important distinctions between nonmanagement 
directors. For example, the term “independent” 
often is employed to refer to all nonmanagement 
directors despite the fact that some such directors may 
have significant business or personal relationships 
with the issuer or its management. 


In light of those conerns which commentators raised in 
opposition to Commission-mandated “labeling,” as 
well as the confusing nature of “labels” as currently 
used, the Commission urges issuers not to “label” 
their directors until such a time as a system of director 
categorization which better serves the disclosure 
purposes of the federal securities laws is developed. A 
note to item 6(b) indicates that any issuer which, in a 
proxy statement, nevertheless chooses to categorize 
its directors should do so only after having considered 
both the existence or nonexistence of business and 
personal relationships between each director and the 
issuer or its management and the inherent inadequacy 
of “labels” currently in use. Where significant relation- 
ships do exist—including, but not limited to, those as 
to which disclosure would be required pursuant to item 





11This problem is illustrated by a comparison of the 
findings of two recent surveys on the board 
composition of major U.S. corporations. One was con- 
ducted by Heidrick and Struggles, Inc., an executive 
recruiting firm. This study, which surveyed 1,000 of the 
largest companies as ranked by “Fortune”, concluded 
that “[the] average percentage of outside directors on a 
board is 59.8 in 1978.” “The Changing Board Update 
1978,” Heidrick & Struggles, Inc. The other survey, 
conducted by Spencer Stuart & Associates, Inc., a 
management consulting firm, examined 100 of the 
largest companies as ranked by “Fortune” for 1978. 
This survey studied, in addition to “inside” and 
“outside” directors, the number of “quasi-insiders,” a 
term which included lawyers, commercial bankers, 
investment bankers, retired officers and persons with 
family relationships to corporate management, but did 
not include directors who may be affiliated with signifi- 
cant customers or suppliers of the issuer. The study 
did not determine whether persons identified as 
“quasi-insiders” had a business relationship with the 
issuer. The figures provided by the Spencer Stuart 
study indicated that, if “quasi-insiders” are excluded, 
the average percentage of outside directors on 
corporate boards is 41.5 percent. See also, “The Board- 
room is Becoming a Different Scene,” Fortune Mag. 
(May 8, 1978). 


6(b)—characterization of a director or nominee by any 
“label” connoting a lack of relationship to the issuer 
and its management may be materially misleading.1 


F. Interested Persons of Investment Companies 


Proposed item 6(a)(6)(ii) would have required invest- 
ment companies registered under the Investment 
Company Act of 1940 to identify in their proxy state- 
ments which nominees and other directors whose term 
of office will continue after the annual meeting are 
“interested persons” as the term is defined in that act. 
The item also would have required, with respect to any 
person so identified, a brief description of the relation- 
ship by reason of which the person is deemed to be an 
“interested person.” Relatively few commentators 
addressed this part of the proposals. Some 
commentators expressed reservations about the use of 
the term “interested,” pointing out that while some 
investment companies presently disclose which of 
their directors are “interested,” others prefer to desig- 
nate only those persons who are “not interested” as 
such determination is easier to make. The Commission 
believes that because the term “interested person” is 
defined statutorily in the Investment Company Act and 
such persons are identified in prospectuses filed by 
registered investment companies, it is appropriate to 
require the identification of those persons in proxy 
statements. As adopted, item 6(c) requires the issuer 
to identify by an asterik any nominee or director who is 
an “interested person” within the meaning of Section 
2(a)(19) of the Act, and to briefly describe the nature of 
the relationship which renders him “interested.” 


ill. Committee Disclosure—Proposed item 6(d) 


As proposed, item 6(d) would have required disclosure 
of whether or not the issuer has a standing audit, 
compensation or nominating committee of its board of 
directors. If the issuer had such committees, it would 
have been required to identify each committee member 
and indicate whether he or she was a “management 
director,” “unaffiliated nonmanagement director” or 
“independent director” as those terms were defined in 
proposed item 6(a)(6). Issuers that had a nominating 
committee also would have been required to state 
whether that committee would consider nominees 
suggested by shareholders and, if so, to indicate the 
procedure the shareholders should follow in 
submitting recommendations. Additionally, a note to 
the item indicated that a statement that the issuer had 
any of the named committees connoted that its 
committees perform certain functions customarily 
performed by such committees. Those functions were 





12S¢e “TSC Industries, Inc. v. Northway, Inc.,” 426 
U.S. 438 (1976). 
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identified in the note. If the issuer disclosed the 
existence of a committee which, in fact, did not 
perform the enumerated customary functions, it would 
have been required to identify those customary 
functions which its committee did not perform.1 


Although a majority of commentators favored 
disclosure of the existence of standing audit, 
nominating and compensation committees and of their 
membership, a substantial number objected to the 
requirement that the nonexistence of any of these 
committees also be disclosed.'* This was particularly 
true with respect to nominating committees, which are 
less prevalent than other key standing committees. 
These objections were based on assertions that the 
disclosure of the nonexistence of committees was 
intended to encourage companies to establish the 
named committees, rather than to provide useful 
information to shareholders. 


While the Commission recognizes that the adoption of 
this disclosure requirement in some instances may 
indirectly stimulate the establishment of audit, 
nominating and compensation committees, the 
Commission believes that disclosure of the 
nonexistence of the named committees serves a valid 
informational purpose. In particular, whether or not an 
issuer has an audit committee and, if so, information 
concerning its functioning would help the issuer’s 
shareholders to assess the effectiveness of the board’s 
oversight of the company’s accounting functions. The 
recent enactment of the Foreign Corrupt Practices Act 
of 1977 has underscored the importance of effectively 
functioning audit committees.15 Similarly, the 





13,5 proposed, the item would also have required dis- 
closure of the number of meetings held by each named 
committee. See discussion of Board Meetings and 
Attendance, infra. 


14item 8(e) of schedule 14A currently requires an 
issuer to state whether or not it has an audit or similar 
committee of the board of directors and, if so, to name 
the members of the committee. 


1Spub. L. No. 95-213. Tit. 1. §§ 102-103 (December 19, 
1977). See also “SEC v. Falstaff Brewing Co.,” Civ. 
Action No. 77-894 supra, where the court found that 
the statement in the 1977 proxy statement regarding 
the existence of an audit committee of Falstaff’s board 
of directors was materially false and misleading, in 
that the audit committee never met, or functioned. The 
proxy statement, thus, falsely conveyed to Falstaff’s 
shareholders the impression that effective oversight of 
their company’s accounting functions was béing exer- 
cised by the board of directors. % 
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Commission believes that disclosure of whether or not 
an issuer has a nominating committee and the 
functions performed by the committee would be 
material information to shareholders and could 
improve the director selection process by increasing 
the range of candidates under consideration while 
intensifying the scrutiny given to their qualifications. 
Finally, the Commission believes that similar dis- 
closure concerning an issuer’s compensation commit- 
tee would permit investors to better assess the process 
by which management and director compensation is 
determined.16 


In light of the importance of strong committee systems 
and their impact on the oversight capabilities of the 
board of directors, shareholders who are being asked 
to make voting decisions with respect to the election of 
directors are entitled to know whether or not these 
important committees exist. Accordingly, the 
Commission has determined to adopt the requirements 
in item 6(d) that the issuer state whether or not it has a 
standing audit, nominating or compensation commit- 
tee, however designated, and, if so, identify each 
committee member. If the issuer is a registered invest- 
ment company and has such committees, it would be 
required, pursuant to item 6(d), to identify by an asterik 
which committee members are “interested” as defined 
in section 2(a)(19) of the Investment Company Act of 
1940. However, under item 6(d) as adopted, 
information concerning compensation committees is 
not required of registered investment companies 
whose management functions are performed by 
external managers. 


While the Commission has determined that there is a 
need for disclosure of meaningful information about 
committee functions, it is persuaded that adoption of a 
negative disclosure requirement—which would provide 
information to shareholders only of any customary 
functions not performed by an issuer’s committee—is 
not appropriate at this time. In this regard, many 
commentators challenged the proposition that the 
indicated ‘“‘customary” committee functions are 
accepted and stated that a definition of functions 
customarily performed by audit, nominating and 
compensation committees would not allow for needed 
flexibility. Similarly, some were concerned that a 





16it should be noted that rule 16b-3, 17 CFR 240.16b-3, 
which provides an exemption from section 16(b) of the 
Securities Exchange Act for certain acquisitions of 
securities by officers, directors and principal stock- 
holders, requires that discretionary allocations of such 
securities be made by, or only in accordance with the 
recommendation of a committee of disinterested 
persons, as defined therein. 





“laundry list” approach would set a ceiling or lowest 
common denominator and discourage committees 
from performing different functions, thus tending to 
deter the evolution of committee functions and limit 
experimentation. Others incorrectly asserted that 
negative disclosure serves no legitimate informational 
purpose and is intended solely to influence conduct. 


The use of a negative disclosure approach in providing 
information concerning committee functioning was 
intended to shorten the required disclosures and to 
assure that boilerplate disclosures are avoided. It was 
not the Commission’s intent, as some critics have 
suggested, to establish a comprehensive, rigid model 
for all committees operations. Thus, while the 
Commission believes that the statement of customary 
functions which was contained in the note to proposed 
item 6(a)17 provides a convenient initial reference for 
companies subject to the proxy rules, in light of the 
evolving nature of corporate committee systems and 
the varying characteristics and needs of different 
issuers, the Commission has concluded that a 
compendium of customary functions should not be set 
forth in a Commission rule at this time. The 
Commission is concerned, however, that disclosure of 
the existence of any of the committees named above 
would not be meaningful, absent some indication of 
the functions performed by the committees. Therefore, 
as adopted, the item has been revised to require, as 
was suggested by many commentators, a brief 





17with respect to audit committees, the functions 
included engaging and discharging the independent 
auditors (or recommending such actions), directing 
and supervising special investigations, reviewing with 
the independent auditors the plan and results of the 
auditing engagement, reviewing the scope and results 


of the issuer’s procedures for internal auditing, 
approving each professional service provided by the 
independent auditors prior to the performance of such 
services, reviewing the independence of the 
independent auditors, considering the range of audit 
and non-audit fees and reviewing the adequacy of the 
issuer’s system of internal accounting controls. With 
respect to nominating committees, the functions 
included selecting or recommending to the full board 
nominees for election as directors and consideration of 
the performance of incumbent directors in determining 
whether to nominate them for re-election. The 
functions of compensation committees included 
approval (or recommendation to the full board) of the 
remuneration arrangements for senior management 
and directors, adoption of compensation plans in 
which officers and directors are eligible to participate 
and granting of options or other benefits under any 
such plans. 


description of the functions actually performed by 
issuers’ committees. ! 


IV. Attendance and Number of Meetings 


A. Disclosure of the Number of Board and 
Committee Meetings Heid 


Proposed item 6(d) would have required disclosure 
of the number of meetings held by an issuer’s standing 
audit, nominating and compensation committees since 
the date of the most recent annual meeting of share- 
holders. Similarly, proposed item 6(e)(1) would have 
required disclosure of the total number of meetings of 
the board of directors held since the date of the most 
recent annual meeting. 


Some commentators argued that the number of 
meetings held is not a meaningful indication of the 
effectiveness of committee and board functioning and 
noted that in certain circumstances such disclosure 
may be misleading because the frequency and length 
of meetings must necessarily vary, depending on the 
specific circumstances and corporate entity involved. 
The Commission recognizes that the quality of the 
performance of a committee or a board is not 
necessarily a function of the quantity of time spent by 
its members. However, the Commission believes that 
the number of board and committee meetings held is a 
relevant factor which may be helpful to shareholders in 
evaluating the performance of their committees or 
boards and has therefore determined that adoption of 
the items is appropriate. If the issuer believes that 
particular circumstances make the number of meetings 
held susceptible to misinterpretations, it may, of 
course, include an appropriate explanation. 


As atechnical matter, several commentators noted that 
the proposed rule as originally drafted would not elicit 
disclosure of the total number of board or committee 
meetings held annually since it would require 
disclosure only of those meetings held since the date of 
the last annual meeting. Disclosure of the total number 
of board and committee meetings held annually would, 
of course, provide more meaningful information to 
shareholders. Accordingly, items 6(d) and (e) have 
been revised to require disclosure of the number of 
meetings held during the issuer’s last fiscal year. 





18in the interest of contributing to the ongoing 
evolution of committee functions, the Commission has 
instructed .its Division of Corporation Finance to 
monitor proxy statement disc!osures made in response 
to this item. 
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B. Disclosure of Director Attendance—Item 6(e) 


Proposed item 6(e)(1) would have required identifi- 
cation of each incumbent director who has attended 
less than 75 percent of the board meetings held. 
Similarly, proposed item 6(e)(2) would have required 
identification of any director who has failed to attend at 
least 75 percent of the total number of meetings held by 
all committees on which he sits. 


Commentators who opposed the proposal indicated 
that, in their view, the fact that a director has attended 
less than 75 percent of the meetings of the board or of 
the relevant committees would not be a meaningful 
indication of the quality of his contribution to the 
board. Some were concerned that the disclosure would 
discourage highly qualified nonmanagement directors 
from serving on boards. Others observed that it might 
influence boards to reduce or increase the number of 
meetings to help directors meet the 75 percent 
threshold. 


Another objection to the proposal was the belief of 
some commentators that the 75 percent figure was too 
high. In this regard, it was noted that special board or 
committee meetings may be scheduled on short notice 
and some committees may meet infrequently. Further, 
commentators opined that a failure to attain the 75 
percent attendance record would invariably result in 
some proxy statement explanation and that a threshold 
that is too high would lead to a proliferation of 
explanations in the proxy materials. Several of these 
commentators urged the Commission to apply the 75 
percent test in the aggregate. Others suggested that 
the percentage be lowered. 


The Commission recognizes that in particular 
instances directors may provide the board with 
valuable insight and expertise without actually 
attending formal meetings on more than an inter- 
mittent basis. However, we believe that these 
occasions are likely to be the exception and that, in 
general, attendance is an indication of effective board 
and committee functioning and is relevant to an 
evaluation of directors for election purposes. In 
addition, the Commission is not persuaded that the 
contemplated disclosure would deter responsible 
boards from holding meetings when it is appropriate to 
do so. 


Nevertheless, the Commission believes that the 
threshold is problematic in certain respects. In 
particular, board committees may not, on the average, 
meet frequently enough to assure that an attendance 
threshold based only on committee meetings will be 
meaningful. Accordingly, item 6(e) has been adopted 
in revised form to require disclosure only in the event 
that a director attends fewer than 75 percent of the 
aggregate number of meetings of the board and of the 
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committees on which he sits. The item has also been 
revised to requrie disclosure with respect to meetings 
held during the “last fiscal year,” rather than meetings 
held since the “date of the last annual meeting.” As 
indicated above, this technical amendment is 
necessary to make the time period cover a full 12 
months. 


V. Resignations of Registrant’s Directors—item 6 of 
Form 8-K; Item 6(f) of Schedule 14A 


As proposed, item 6 of form 8-K19 and item 6(f) of 
schedule 14A would have required that if a director 
resigned or declined to stand for re-election because of 
a disagreement on matters involving business 
operations, policies, or practices, the issuer would be 
required to report the disagreement on form 8-K as well 
as in its proxy statement. Before filing its preliminary 
proxy materials with the Commission, the issuer would 
be required to furnish the director with a copy of its 
proposed statement. If the director disagreed with the 
issuer’s characterization of the disagreement, he would 
be permitted to include in the proxy materials a brief 
statement presenting his views, provided he submitted 
his statement to the issuer within ten business days 
after receiving the issuer’s statement. 


Some commentators who opposed adoption of the 
proposal were concerned that this disclosure would 
discourage the evolution of stronger boards by 
increasing divisiveness among board members. Others 
noted that the proposal might make it more difficult to 
attract and retain directors with divergent viewpoints. 
In addition, a number of commentators questioned the 
appropriateness of relying on an event, rather than the 
materiality of the underlying facts, to trigger 
disclosure. It was noted by some that under existing 
rules disagreements involving material information 
would already by required to be disclosed. 


The Commission believes that disclosure of director 
resignations or declinations to stand for re-election 
would provide useful information to investors in 
assessing the quality of management, consistent with 
the increasing emphasis on the monitoring function of 
corporate boards. A director who wishes to make a 
public record of the disagreement which prompted his 
resignation from the board should have the opportunity 
to do so ina manner which will most likely come to the 
attention of the shareholders who elected him. 


In proposing this disclosure requirement, the Commis- 
sion had determined that the issuer should be required 





19This item was originally proposed as item 5 but as 
adopted has been redesignated item 6. 





to provide the disclosure because it was concerned 
that if the requirement were to be premised only on an 
affirmative request by the director, the dynamics of 
most situations would be such that a director would 
feel pressure to refrain from “rocking the boat.” How- 
ever, after considering the commentary, the 
Commission believes that, on balance, it is more 
appropriate to require disclosure only upon the request 
of the director. If disclosure is triggered by director 
request, the director will have a forum if he chooses to 
use it, and the issuer will be relieved of any obligation 
to document and characterize what it believes are the 
reasons for director resignations. 


Accordingly, item 6 of form 8-K and item 6(f) of 
schedule 14A have been revised to require disclosure of 
a director’s resignation only if the director has 
furnished the registrant with a letter describing the dis- 
agreement relating to the registrant’s operations, 
policies or practices and requesting that the matter be 
disclosed. If the issuer believes the description 
provided by the director is inaccurate or incomplete, it 
may, of course, include a statement of its views of the 
disagreement. The items, as adopted, include an 
express statement to that effect. The Commission 
believes that, as revised, the items will be less likely to 
create compliance problems and yet will still assure 
that directors who have resigned or declined to stand 
for re-election will be able to disclose this information 
in amanner which is most likely to reach shareholders. 


Vi. Shareholder—Proponent Consideration of Man- 
agement’s Statement in Opposition—Rule 14a- 
8(e) 


As proposed, rule 14a-8(e) would have required an 
issuer to transmit to a shareholder-proponent ten 
business days before the filing of its preliminary proxy 
material any statement in opposition to the share- 
holder’s resolution that the issuer intends to include in 
the proxy material. 


The purpose of this proposal was to provide a share- 
holder-proponent with the opportunity to bring 
materially inaccurate statements contained in 
opposing statements to the attention of management 
and the Commission before the proxy materials are 
mailed to shareholders. As noted in the Commission’s 
release announcing the proposed rule, a number of 
witnesses during the hearings indicated that under the 
present system a proponent does not have a practical 
means of curing any misstatements which are made in 
the discussion of his proposal. A recent federal court 
decision has raised questions as to the availability of 
judicial review for materially false statements made by 
management in connection with precatory shareholder 


proposals.20 Further, witnesses at the hearings had 
noted that even if judicial review is available it is 
questionable in some instances whether it can provide 
a workable remedy. The deliberate pace of a court 
action may not be well suited to these types of 
problems since, unless a temporary restraining order 
or injunction has been granted, appropriate relief may 
not be available before the meeting. 


A number of commentators opposed adoption of the 
proposal because they believed it would result in delay 
and is unnecessary in light of the lack of demonstrated 
abuses in this area and the legal remedies which are 
already available to shareholder-proponents. Neverthe- 
less, the Commission believes it is appropriate to 
adopt proposed rule 14a-8(e) on an experimental basis. 
First, it simply would be more equitable if shareholder- 
proponents were permitted to see management’s 
opposing statement before it is mailed to share- 
holders. Second, in light of the problems associated 
with a total reliance on judicial remedies and the 
limited Commission resources available for review of 
proxy materials, it appears appropriate for an effective 
administration of the proxy rules that a shareholder- 
proponent be given the opportunity to examine 
management’s opposing statement for accuracy. 
Finally, it would appear to be in the best interests of all 
parties that questions concerning the factual accuracy 
of the opposing statements be resolved during the 
comment process. 


Commentators also were concerned that the proposal 
would cause additional difficulties in complying with 
the already tight time deadlines characteristic of proxy 
season. A number of commentators suggested 
alternative means of avoiding extended delays. For 
example, it was suggested that “10 business days” be 
changed to “10 calendar days.” It was also noted that, 
even though advice may be received from the staff 20 
days before the filing date, the advice is often that 
management may exclude the proponent’s proposal 
unless the proponent amends the proposal within a 
reasonable time. It was argued that it would be 
impossible in such cases to prepare a response to the 
shareholder 10 days before filing preliminary materials 
with the Commission. Some recommended that 
procedures similar to rule 14a-8(d) be adopted so that 





20«sSisters of the Precious Blood v. Bristol-Myers Co.,” 
Fed. Sec. L. Rep. 996,047 (1977), appeal dismissed, 
C.A. 2, 77-7299 (January 11, 1978). In that case, the 
district court in effect held that there is no judicial 
remedy under section 14(a) for materially inaccurate 
statements made by management in connection with 
precatory ‘shareholder proposals, i.e., proposals that 
request, rather than require, that management take 
certain actions. 
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management would be provided a copy of the 
proponent’s communication to the staff and would, as 
a result, be in a better position to respond promptly to 
staff inquiries. 


The Commission agrees that timing problems could 
have arisen under the rule as proposed, particularly in 
instances where the staff has advised an issuer that the 
proposal may be omitted unless the proponent amends 
it in certain respects. Therefore, rule 14a-8(e) has been 
revised to provide that in those cases the issuer need 
not forward the statement in opposition until five 
calendar days after it has received an appropriately 
revised proposal. In other instances, issuers generally 
will know no later than 20 days before filing their 
preliminary proxy materials whether a proposal will be 
included and therefore would have at least 10 days to 
draft and mail to a shareholder-proponent any state- 
ment in opposition which it intends to include in the 
proxy statement. 


Additionally, commentators had expressed concern 
that the rule as initially drafted might provide a forum 
for further debate on the merits of the proposal. It was 
noted that the rule has the potential for drawing the 
staff into debate over social and political issues. 
Nevertheless, a number of commentators concluded 
that this problem could be adequately remedied by 
revising the rule to clarify that a proponent’s review is 
solely for the purpose of exposing possible violations 
of rule 14a-9. Rule 14a-8(e), as adopted, includes an 
additional sentence which states that if the proponent 
believes the statement in opposition contains a 
materially inaccurate statement, and wishes to bring 
this to the attention of the Commission, the proponent 
should provide the staff with a statement setting forth 
the reasons for-this view and, at the same time, forward 
a copy of the statement to management. It is 
anticipated that any questions raised by proponents 
would be handled in connection with the staff’s 
comments on the issuer’s proxy material. This state- 
ment would clarify the procedure to be followed in 
administering the rule and also would help to assure 
that the issuer is able to promptly advise the staff of 
any appropriate supporting factual material. Further, 
the Commission believes this explicit statement will 
help to clarify that the rule is intended to elicit a 
proponent’s views only to the extent that these views 





21 Where includability of a shareholder proposal is con- 
tested, in order to take advantage of the staff’s no- 
action procedures, an issuer must file its objections 
with the Commission at least 50 days prior to filing its 
preliminary proxy materials (Rule 14a-8(d)). As a 
general rule, the staff’s no action position is communi- 
cated within 30 days of receipt of the issuer's 
objections. 
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relate to material misstatements or omissions of a 
factual nature. 


In adopting rule 14a-8(e), the Commission emphasizes 
that it is adopted on an experimental basis. The 
Commission intends to monitor closely the effect of 
the rule on the proxy review process, particularly with 
respect to timing, and will re-examine the rule at some 
later date. 


Vil. . Disclosure of Terms of Settlement of Election 
Contests—Item 3(b)(6) of Schedule 14A; Item 
7(d) of Form 10-Q 


Proposed items 3(b)(6) of schedule 14A and 7(d) of 
form 10-Q would have required that an issuer disclose 
the settlement terms of an election contest, including 
the anticipated cost to the issuer. Commentators who 
responded to the proposed items generally either 
favored or did not oppose the proposed disclosure. The 
Commission believes that a discussion of the terms on 
which election contests are settled would provide 
shareholders with important information useful in 
making voting decisions and has therefore determined 
that adoption of the proposals is appropriate.22 


The release proposing these items stated that the 
Commission did not intend that issuers be required to 
file an amended proxy statement solely to disclose the 
terms of settlement, if such amended proxy statement 
was not otherwise necessary, for example, because 
management’s slate of nominees had changed. The 
release also indicated that if the proxy statement 
relating to the contest is not amended, the disclosure 
should be included in the proxy statement for the 
following year as well as in the quarterly report on form 
10-Q. It should be noted that, contrary to the 
description contained in the release proposing the 
items, item 3(b)(6) would not require that the 
disclosure be provided in the proxy statement for the 
folfowing year. Subsequent disclosure would be 
required only in the next quarterly report on form 10-Q 
(pursuant to paragraph (d) of item 7 of form 10-Q.) If 
the settlement has already been disclosed in proxy 
soliciting materials furnished to shareholders, instruc- 
tion 5 to item 7 of form 10-Q provides that paragraph 
(d) of item 7 may be answered by reference to the 
information contained in such material. 


Vill. Coordination with Regulation S-K 


On July 28, 1978, as part of its efforts to standardize 





22since certain investment companies registered 
under the Investment Company Act of 1940 file their 
quarterly reports on Form N-1Q (17 CFR 274.106), a 
conforming amendment to that form has been adopted. 





and integrate existing disclosure requirements, the 
Commission added four new disclosure items to 
regulation S-K, 17 CFR 229.20, including new item 3 
which is captioned ‘Directors and Executive 
Officers.”<" At the same time, certain of the Commis- 
sion’s forms and regulations were amended to require 
that information which had been standardized in these 
new items be disclosed in accordance with the appro- 
priate item of regulation S-K. 


In the release announcing adoption of the new items of 
regulation S-K, it was noted that the amendments to 
item 6 of schedule 14A which are being adopted today 
had been published for comment and were then out- 
standing. The release indicated that, if adopted, the 
proposals would be adopted as amendments to item 3 
of regulation S-K, which contains the type of 
disclosure requirements previously set forth under 
item 6. However, if adopted as part of item 3 of 
regulation S-K, which is required disclosure for a 
number of Commission forms, an express limitation 
would be necessary in order to limit their applicability 
to proxy statements. Moreover, the purpose of regula- 
tion S-K is to set forth standardized disclosure items 
which are common to several Commission forms. 
Therefore, the Commission believes it would be more 
appropriate to adopt the proposals as amendments to 
item 6 of schedule 14A. Accordingly, item 6 has been 
amended to designate the information required by item 
3 of regulation S-K as paragraph (a) of the item. 
Proposed item 6(a)(6) has been adopted as paragraphs 
(b) and (c);24 the remaining rule proposals are adopted 
under the same designations as proposed. 


Additionally, it should be noted that, since the dis- 
closure previously required by item 7(f) of schedule 
14A is currently required under item 4(f) of regulation 
S-K, references to “item 7(f)” have been revised to read 
“item 4(f) of regulation S-K, 17 CFR 229.20” in item 
6(b). 


IX. Item 8 of Schedule 14A 


Item 8(e) of schedule 14A, 17 CFR 240.101, currently 





23Securities Exchange Act Release No. 15006 (July 28, 
1978), 43 FR 34402. Regulation S-K was adopted in 
order to establish uniform disclosure requirements 
which may be used in preparing similar disclosures 
which were required by a number of Commission forms 
and regulations. See Securities Act Release No. 5893 
(December 23, 1977), 42 FR 65554. 


24Paragraph (b) corresponds to proposed item 
6(a)(6)(i). Paragraph (c) corresponds to proposed item 
6(a)(6)(ii). 


requires disclosure of whether or not an issuer has an 
audit committee and, if so, of the names of 'the 
individual members of the audit committee. As item 
6(d), which is adopted today and which requires 
information concerning audit, nominating and com- 
pensation committees, includes an identical require- 
ment, paragraph (e) of item 8 has been deleted. 


X. Certain Findings 


As requested by section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the 
impact which the amendments adopted herein would 
have on competition and has concluded that they 
impose no significant burden on competition. In any 
event, the Commission has determined that any 
possible burden will be outweighed by, and is 
necessary and appropriate to achieve, the benefits of 
these amendments to investors and registrants. 


TEXT OF AMENDMENTS 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


17 CFR Parts 240 and 249 are amended as follows: 


1. Section 240.14a-8 is amended by adding paragraph 
(e) as follows: 


§240.14a-8 Proposals of security holders. 


* * 7” * 


(e) If the management intends to include in the proxy 
statement a statement in opposition to a proposal 
received from a proponent, it shall, not later than ten 
calendar days prior to the date the preliminary copies 
of the proxy statement and form of proxy are filed 
pursuant to rule 14a-6(a), or, in the event that the 
proposal must be revised to be inciudable, not later 
than five calendar days afater receipt by the issuer of 
the revised proposal, promptly forward to the 
proponent a copy of the statement in opposition to the 
proposal. 


In the event the proponent believes that the statement 
in opposition contains materially false or misleading 
statements within the meaning of §240.14a-9 and the 
proponent wisies to bring this matter to the attention 
of the Commission, the proponent should promptly 
provide the staff with a letter setting forth the reasons 
for this view and at the same time promptly provide 
management with a copy of such letter. 


ll. Section 240.14a-101 is amended by adding para- 
graph 6 to ltem 3(b); revising Item 6, deleting old para- 
graph (e) of Item 8 and redesignating paragraph (f) of 
that item as follows: 
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§240.14a-101 Schedule 14A. Information required in 
proxy statement. 


* 


Item 3. Persons Making the Solicitation. 


* * * * 


(b) eee 


(6) If any such solicitation is terminated pursuant to a 
settlement between the issuer and any other 
participant in such solicitation, describe the terms of 
such settlement, including the cost or anticipated cost 
thereof to the issuer. 


Instructions. 


1. With respect to solicitations subject to §240.14a-11 
(rule X-14A-11), costs and expenditures within the 
meaning of this item 3 shall include fees for attorneys, 
accountants, public relations or financial advisers, 
solicitors, advertising, printing, transportation, litiga- 
tion and other costs incidental to the solicitation, 
except that the issuer may exclude the amount of such 
costs represented by the amount normally expended 
for a solicitation for an election of directors in the 
absence of a contest, and costs represented by salaries 
and wages of regular employees and officers, provided 
a statement to the effect is included in the proxy 
statement. 


2. The information required pursuant to paragraph (6) 
of item 3(b) should be included in any amended or 
revised proxy statement or other soliciting materials 
relating to the same meeting or subject matter 
furnished to security holders by the issuer subsequent 
to the date of settlement. 


* * 


Item 6. Directors and executive officers. 

If action is to be taken with respect to election of 
directors, furnish the following information, in tabular 
form to the extent practicable, with respect to each 
person nominated for election as a director and each 
person whose term of office will continue after the 
meeting. However, if the solicitation is made on behalf 
of persons other than management, the information 
required need be furnished only as to nominees of the 
persons making the solicitation. 


(a) The information required by item 3 of regulation 
S-K, 17 CFR 229.20; 


(b) With respect to issuers other than investment 
companies registered under the Investment Company 
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Act of 1940, describe any of the following relationships 
which exist: 


(1) If the nominee or director has during the past five 
years had a principal occupation or employment with 


any of the issuer’s parents, subsidiaries or other 
affiliates. 


(2) If the nominee or director is related to an 
executive officer of any of the issuer’s parents, 
subsidiaries or other affiliates by blood, marriage or 
adoption (except relationships more remote than first 
cousin); 


(3) If the nominee or director is, or has within the last 
two full fiscal years been, an officer, director or 
employee of, or owns, or has within the last two full 
fiscal years owned, directly or indirectly, in excess of 1 
percent equity interest in any firm, corporation or other 
business or professional entity: 


(i) Which has made payments to the issuer 
or its subsidiaries for property or services 
during the issuer’s last full fiscal year in 
excess of 1 percent of the issuer’s 
consolidated gross revenues for its last full 
fiscal year; 


(ii) Which proposes to make payments to 
the issuer or its subsidiaries for property or 
services during the current fiscal year in 
excess of 1 percent of the issuer’s consoli- 
dated gross revenues for its last full fiscal 
year; 


(iii) To which the issuer or its subsidiaries 
was indebted at any time during the issuer’s 
last fiscal year in an aggregate amount in 
excess of 1 percent of the issuer’s total 
consolidated assets at the end of such 
fiscal year, or $5,000,000, whichever is less; 


(iv) To which the issuer or its subsidiaries 
has made payments for property or services 
during such entity’s last fiscal year in 
excess of 1 percent of such entity’s gross 
revenues for its last full fiscal year; 


(v) To which the issuer or its subsidiaries 
proposes to make payments for property or 
services during such entity’s current fiscal 
year in excess of 1 percent of such entity’s 
consolidated gross revenues for its last full 
fiscal year; 


(vi) In order to determine whether pay- 
ments made or proposed to be made exceed 
1 percent of the consolidated gross 
revenues of any entity other than the issuer 





for such entity’s last full fiscal year, it is 
appropriate to rely on information provided 
by the nominee or director; 


(vii) In calculating payments for property 
and services the following may be excluded: 


(A) Payments where the rates or 
charges involved in the transaction are 
determined by competitive bids, or the 
transaction involves the rendering of 
services as a public utility at rates or 
charges fixed in conformity with law 
or governmental authority; 


(B) Payments which arise solely 
from the ownership of securities of the 
issuer and no extra or special benefit 
not shared on a pro rata basis by all 
holders of the class of securities is 
received; 


(viii) In calculating indebtedness for 
purposes of subparagraph (iii) above, debt 
securities which have been publicly offered, 
admitted to trading on a national securities 
exchange, or quoted on the automated 
quotation system of a registered securities 
association may be excluded. 


(4) That the nominee or director is a member or 
employee of, or is associated with, a law firm which 
the issuer has retained in the last two full fiscal years 
or proposes to retain in the current fiscal year; 


(5) That the nominee or director is a director, partner, 
officer or employee of any investment banking firm 
which has performed services for the issuer other than 
as a participating underwriter in a syndicate in the last 
two full fiscal years or which the issuer proposes to 
have perform services in the current year; or 


(6) That the nominee or director is a control person of 
the issuer (other than solely as a director of the issuer). 


(7) In addition, the issuer should disclose any other 
relationships it is aware of between the director or 
nominee and issuer or its management which are sub- 
stantially similar in nature and scope to those relation- 
ships listed above. 


NOTE—In the Commission’s view, where 
significant business or personal relation- 
ships exist between the director or nominee 
and the issuer or its management, 
including, but not limited to, those as to 
which disclosure would be required pur- 
suant to item 6(b), characterization of a 
director or nominee by any “label” connot- 


ing a lack of relationship to the issuer and 
its management may be materially mis- 
leading. 


(c) With respect to investment companies registered 
under the Investment Company Act of 1940, indicate by 
an asterisk any nominee or director who is or would be 
an “interested person” within the meaning of section 
2(a)(19) of the Investment Company Act of 1940 and 
briefly describe the relationships by reason of which 
such person is deemed an “interested person.” 


(d)(1) State whether or not the issuer has standing 
audit, nominating and compensation committees of 
the Board of Directors, or committees performing 
similar functions. If the issuer has such committees, 
however designated, identify each committee member, 
state the number of committee meetings held by each 
such committee during the last fiscal year and describe 
briefly the functions performed by such committees. In 
the case of investment companies registered under the 
Investment Company Act of 1940, indicate by an 
asterisk whether that member is an “interested person” 
as defined in section 2(a)(19) of that Act. Information 
concerning compensation committees is not required 
of registered investment companies whose manage- 
ment functions are performed by external managers. 


(2) If the issuer has a nominating or similar commit- 
tee, state whether the committee will consider 
nominees recommended by shareholders and, if so, 
describe the procedures to be followed by shareholders 
in submitting such recommendations. 


(e) State the total number of meetings of the board of 
directors (including regularly scheduled and special 
meetings) which were held during the last full fiscal 
year. Name each incumbent director who during the 
last fuil fiscal year attended fewer than 75 percent of 
the aggregate of (1) the total number of meetings of the 
board of directors (held during the period for which he 
has been a director) and (2) the total number of 
meetings held by all committees of the board on which 
he served (during the periods that he served). 


(f) If a director has resigned or declined to stand for 
re-election to the board of directors since the date of 
the last annual meeting of shareholders because of a 
disagreement with the issuer on any matter relating to 
the issuer’s operations, policies or practices, and if the 
director has furnished the issuer with a letter 
describing such disagreement and requesting that the 
matter be disclosed, the issuer shall state the date of 
resignation or declination to stand for re-election and 
summarize the director's description of the 
disagreement. 


If the issuer believes that the description provided by 
the director is incorrect or incomplete, it may include a 
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brief statement presenting its views of the disagree- 
ment. 


Item 8. Relationship with independent public 
accountants. 


Old paragraph (e) is deleted. 
(e) [No change from current paragraph (f).] 


PART 249—FORMS, SECURITIES EXCHANGE ACT OF 
1934 


Section 249.308 is amended by revising instruction 6 to 
item 2; adding a new item 6; renumbering old item 6; 
and adding paragraph 4 to that item. 


§ 249.308 Form 8-K, for current reports. 


* * * * * 


item 2. Acquisition or Disposition of Assets 


* * oa * * 


Instructions. 


6. Attention is directed to the requirements in item 7 
of the form with respect to the filing of financial 
statements for business acquired and to the filing of 
copies of the plans of acquisition or disposition as 
exhibits to the report. 


* * * * * 


Item 6. Resignations of Registrant’s Directors 


(a) If adirector has resigned or declined to stand for 
re-election to the board of directors since the date of 
the last annual meeting of shareholders because of a 
disagreement with the registrant on any matter relating 
to the registrant’s operations, policies or practices, 
and if the director has furnished the registrant with a 
letter describing such disagreement and requesting 
that the matter be disclosed, the registrant shall state 
the date of such resignation or declination to stand for 
re-election and summarize the director’s description of 
the disagreement. 


(b) If the registrant believes that the description pro- 
vided by the director is incorrect or incomplete, it may 
include a brief statement presenting its views of the 
disagreement. 


(c) The registrant shall file a copy of-the director's 
letter as an exhibit with all copies of'the form 8-K 
required to be filed pursuant to general Instruction E. 
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Item 7. Financial Statements and Exhibits 


[No change from present item 6 except to add para- 
graph (b)(4) as follows:] 


4. Letters from directors furnished pursuant to item 
6. 


IV. Section 249.308a is amended by adding paragraph 
(d) to item 7; by adding a new instruction 5; and by 
renumbering old instruction 5. 


§249.308a Form 10-Q, for quarterly reports under 
section 13 or 15(d) of the Securities Exchange Act of 
1934. 


Item 7. Submission of Matters to a Vote of Security 
Holders. 


(d) Describe the terms of any settlement between the 
registrant and any other participant (as defined in rule 
14a-11 of regulation 14A under the Act) terminating any 
solicitation subject to rule 14a-11, including the cost or 
anticipated cost to the registrant. 


Instructions. 


5. If the registrant has furnished to its security 
holders proxy soliciting material containing the 
information called for by paragraph (d), the paragraph 
may be answered by reference to the information 
contained in such material. 


6. [No change from current instruction 5.] 


Item 9. Exhibits and Reports on Form 8-K. 
(a) * * * 


4. Copies of any published reports furnished in 
response to item 7 (See item 7, instruction 6.). 


PART 274—FORMS PRESCRIBED UNDER THE 
INVESTMENT COMPANY ACT OF 1940 


V. Section 274.106 is amended by adding paragraph 
(d) to item 2 and by adding a new instruction 4. 





§ 274.106 Form N-1Q, for quarterly reports of 
registered management investment company. 


* - * * ow 


Item 2. Submission of Matters to a Vote of Security 
Holders. 


* * * te * 


(d) Describe the terms of any settlement between the 
registrant and any other participant (as defined in rule 
14a-11 of regulation 14A under that Act) terminating 
any solicitation subject to rule 14a-11, including the 
cost or anticipated cost to the registrant. 


* * * * * 


Instructions. 


4. If the registrant has furnished to its security 
holders proxy soliciting material containing the 
information called for by paragraph (d), the paragraph 
may be answered by reference to the information con- 
tained in such material. 


[Sec. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 895, 901 


secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec 203(a) 49 
Stat. 704; sec. 202, 69 Stat. 686; secs. 3, 4, 5, 6, 78 Stat. 
565-568, 569, 570-574; secs. 1, 2, 3, 82 Stat. 454, 455; 
secs. 28(c), 1, 2, 3-5, 84 Stat. 1435, 1497; secs. 10, 18, 89 
Stat. 119, 155; sec. 308(b), 90 Stat. 57; sec. 204, 91 Stat. 
1500; 15 U.S.C. 78 78m 78n, 780(d), 78w(a)] 


The Commission finds that any changes in the 
amended rules and schedules adopted from those 
published in Securities Exchange Act Release No. 
14970 have already been generally subject to comment 
and are either technical in nature or less burdensome 
than previous requirements so that further notice and 
rulemaking procedures pursuant to the Administrative 
Procedure Act (5 U.S.C. 553) are not necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15385/December 6, 1978 


SHAREHOLDER COMMUNICATIONS, SHARE- 
HOLDER PARTICIPATION IN THE CORPORATE 


ELECTORAL PROCESS AND CORPORATE GOVERN- 
ANCE GENERALLY. 


AGENCY: Securities and Exchange Commission. 
ACTION: Withdrawal of proposal. 


SUMMARY: The Commission today issued a release 
announcing the withdrawal of a proposed amendment 
to its proxy rules which would have required disclosure 
of voting policies and procedures of institutions which 
are subject to the proxy rules and which exercise voting 
rights with respect to equity securities held for their 
own accounts or for the accounts of others. 


EFFECTIVE DATE: December 6, 1978. 


FOR FURTHER INFORMATION CONTACT: Barbara 
Leventhal, Richard Nesson, Jennifer Sullivan or 
Michael Stakias, Division of Corporation Finance, 
Securities and Exchange Commission, Washington, 
D.C. (202) 755-1750. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today issued a release 
announcing the withdrawal of a proposed amendment 
to regulation 14A (17 CFR 240.14a-1 et seq.) under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et seq., 
as amended by Pub. L. No. 94-29 (June 4, 1975)] which 
would have required disclosure of the voting policies 
and procedures of institutions which are subject to 
regulation 14A and which exercise voting rights with 
respect to equity securities held for their own accounts 
or for the accounts of others. In a related action also 
announced today, the Commission adopted amend- 
ments to regulation 14A and schedule 14A (17 CFR 
240.14a-101) under the Securities Exchange Act of 1934 
as well as related amendments to forms 8-K (17 CFR 
249.308) and 10-Q (17 CFR 249.308a) thereunder. These 
amendments are intended to increase the information 
available to investors regarding (1) the structure, 
composition and functioning of issuers’ boards of 
directors; (2) resignations of directors; (3) attendance 
at board and committee meetings; and (4) the terms of 
settlements of proxy contests. A rule which provides 
shareholder proponents with an opportunity to review 
management statements in opposition to shareholder 
proposals for accuracy prior to the mailing of issuers’ 
proxy soliciting materials also has been adopted. See 
Securities Exchange Act Release No. 15384, which is 
set forth under rules and regulations in this issue. 


DISCUSSION 


In Securities Exchange Act Release No. 14970 (July 18, 
1978), 43 FR 31945 (July 24, 1978), the Commission 
published for:comment proposed amendments to its 
rules, formsrand schedules which were designed to 
provide investors with information relevant to an 
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informed assessment of the effectiveness of issuers’ 
boards of directors, terms of settlements of proxy 
contests and the voting policies and procedures of 
certain institutions. Additionally, the Commission 
requested comments on a proposed rule which would 
afford shareholder-proponents an opportunity to 
review for accuracy management statements in 
opposition to shareholder resolutions prior to the 
mailing of issuer’s proxy soliciting materials. 


The proposal relating to institutional voting principles 
and procedures, proposed rule 14a-3(b)(11), would 
have required certain institutions and/or parent 
holding companies of certain institutions which are 
subject to the Commission’s proxy rules to disclose in 
their annual reports to shareholders their voting 
policies and procedures with regard to securities held 
by them for their own account or for the account of 
others. The institution also would be required to 
describe any existing procedure for consulting bene- 
ficial owners and to disclose the number of times it 
voted for or against management or abstained from 
voting on any contested matter. 


The impact of institutional voting on corporate 
governance is a subject as to which concern has been 
expressed by Congress, and the Executive Branch,! as 
well as by shareholders and other members of the 
investment community, both in correspondence with 
the Commission and its staff and in connection with 
the Commission’s proxy rule hearings.© Proposed rule 
14a-3(b)(11) was intended to elicit information con- 
cerning the exercise of voting power by institutions— 
information the Commission believes is relevant to the 
governance of portfolio companies and, with regard to 
certain investment companies, relevant to an assess- 
ment of the management of the institution itself. 
Nevertheless, the release announcing the proposa! 
noted that many large institutions, such as banks 





1See, e.g., Senate Subcommittee on Reports, 
Accounting and Management, Committee on Govern- 
mental Affairs, “Voting Rights in Major Corporations,” 
95th Cong., 1st Sess. (1978); Report of the President’s 
Commission on Financial Structure and Regulation 
(1971). 


20n September 27, 1977 the Commission commenced 
public hearings in connection with a broad re- 
examination of its rules relating to shareholder 
communications, shareholder participation in the 
corporate electoral process and corporate governance 
generally. See Securities Exchange Act Release No. 
13482 (April 28, 1977), 42 FR 23901 (May 11, 1977); 
Securities Exchange Act Release No. 13901 (August 
29, 1977), 42 FR 44860 (September 7, 1977). 
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and pension funds, are not subject to the proxy rules 
and therefore would be unaffected by the rule. The 
release also indicated that the class of persons that 
would receive the information required by the rule 
would not necessarily be the class most impacted by 
an institution’s voting policies and procedures. 


Many commentators who addressed the issue 
confirmed these concerns. Additionally, commen- 
tators indicated that the proposal’s blanket approach 
might not be appropriate because the affected 
institutions hold equity securities in many different 
capacities. It was noted that the particular arrange- 
ments under which an institution holds the securities 
has an impact on the relevance of its voting policies 
and proceedings to the institution’s shareholders. For 
example, securities held under custodial or trust agree- 
ments may contain specific provisions concerning the 
voting of the securities. In a similar vein, parent 
holding companies of banks and insurance companies 
would, under the proposed rule, be providing informa- 
tion to their shareholders with respect to portfolio 
securities held and voted by subsidiary banks or 
insurance companies. Commentators also noted that 
even if the information were available to shareholders 
of the portfolio companies—the class of shareholders 
to whom the disclosure would generally be of the 
greatest interest—-it would be very difficult for them to 
assess the disclosure unless a correlation between 
voting record and the identity of portfolio companies 
were also provided. 


The Commission believes there is shareholder interest 
in institutional voting policies and procedures. Never- 
theless, it is persuaded that proposed rule 14a-3(b)(11) 
is not an appropriate vehicle for eliciting such dis- 
closure and has, therefore, determined to withdraw the 
proposal. However, the Commission commends the 
practice of a number of institutional commentators 
who indicated that they voluntarily provide their share- 
holders with information similar to the type contem- 
plated by proposed rule 14a-3(b)(11). Other institutions 
are encouraged to provide their shareholders with such 
information of this type which they deem appropriate. 


In consideration of the foregoing, the proposal 
concerning institutional voting published in the 
FEDERAL REGISTER (43 FR 31945) on July 24, 1978, 
and circulated as Securities Exchange Act Release No. 
14970 is hereby withdrawn. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15386/December 6, 1978 


In the Matter of 


CHRISTOPHER C. COLLINS 
85 Viscount Drive—B12 
Milford, Connecticut 06460 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
REMEDIAL SANCTIONS 


In connection with a proposed administrative pro- 
ceeding, Christopher C. Collins (“Collins”), formerly a 
registered representative with a registered broker- 
dealer, has submitted an Offer of Settlement which the 
Commission has determined to accept. Solely for 
purposes of these proceedings and any other pro- 
ceedings which may be brought by the Commission or 
any other governmental, licensing or self-regulatory 
body and without admitting or denying the findings 
herein, Collins consents to the findings and sanctions 
set forth below. 


Accordingly, IT IS ORDERED that proceedings pur- 
suant to Section 15(b) of the Securities Exchange Act 
of 1934 (“Exchange Act”) be, and they hereby are, 
instituted. 


On the basis of the Order for Proceedings and the Offer 
of Settlement, it is found that: 


1. Collins wilfully violated Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, prior to and 
in connection with his employment as a registered 
representative, in that Collins: 


a. Converted to his personal use funds 
paid to him by his customers for the 
purchase of securities; 


b. Failed to disclose to his customers that 
he was not purchasing said securities for 
their accounts pursuant to their instruc- 
tions; 


c. Purchased securities in various cus- 
tomer accounts on margin without the 
knowledge or authorization of such 
customers to make such purchases on 
margin; 


d. Purchased and sold securities in 
customer accounts without the knowledge 
or authorization of such customers to 
consummate such transactions; 


e. Made and caused to be made, untrue 
statements of material facts and omitted to 


state material facts with respect to the 
matters set forth in subparagraphs a 
through d, supra; 


2. In connection with the matters set forth in 
subparagraphs a through e, supra, on November 7, 
1977, Collins pled guilty to a one count information 
alleging violations of 18 U.S.C. 1341 (mail fraud), 
U.S.D.C., D.N.J. 77 Criminal 341 (Barrow, J.); and 


3. It is in the public interest to impose the sanctions 
specified in the Offer of Settlement. 


Accordingly, IT 1S ORDERED that Christopher C. 
Collins be, and hereby is, barred from association with 
any broker-dealer, investment adviser or registered 
investment company, effective at the opening of busi- 
ness on the second Monday after the date of this 
Order. 


For the Commission, by its Secretary pursuant to dele- 
gated authority. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15387/December 6, 1978 


File No. SR-NASD-78-13 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on October 19, 1978, a proposed 
rule change under Rule 19b-4 (the “Proposal”) to 
amend Article Ill, Section 2 of the NASD’s By-Laws to 
allow the NASD, after notice and opportunity for a 
hearing, to bar or suspend a person who (a) within six 
months of the institution of proceedings against a 
broker or dealer pursuant to the Securities Investor 
Protection Act of 1970 was an officer, director, general 
partner (including Financial Principal), owner of 10% 
or more of the voting securities or controlling person of 
that broker or dealer and (b) was responsible for the 
activities which led to the institution of such pro- 
ceedings. The Proposal also allows the NASD to place 
restrictions on the association of such a person with 
any member and establishes procedures for notice and 
hearing. Finally, the Proposal prohibits any broker or 
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dealer from being admitted to or continued in member- 
ship in the NASD if that broker or dealer has associated 
with it any person whose association violates 
restrictions imposed under the aforementioned 
portions of the Proposal. According to the NASD the 
purpose of the Proposal is to allow the NASD to deter- 
mine expeditiously whether certain individuals are 
qualified to become associated or continue to be 
associated with NASD members in view of their 
previous association with a broker or dealer against 
whom proceedings have been instituted under the 
Securities Investor Protection Act. 


Publication of the submission is expected to be made 
in the Federal Register during the week of ‘December 
11, 1978. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 
within 20 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NASD-78-13. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States 
Code, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15388/December 7, 1978 % 
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In the Matter of Sd 
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HYATT CORPORATION 
9701 West Higgins Road 
Rosemont, Illinois 60018 


Admin. Proc. File No. 3-5599 


ORDER INSTITUTING PROCEEDINGS PURSUANT TO 
SECTION 15(c)(4) OF THE SECURITIES EXCHANGE 
ACT OF 1934 AND FINDINGS AND ORDER OF THE 
COMMISSION 


The Commission deems it appropriate that proceed- 
ings be instituted against Hyatt Corporation (“Hyatt”), 
pursuant to Section 15(c)(4) of the Securities Exchange 
Act of 1934 (“Exchange Act”).1 The purpose of these 
proceedings is to determine whether certain reports 
filed with the Commission by Hyatt during Hyatt’s 
fiscal years 1969-1978 pursuant to Section 13 of the 
Exchange Act and the rules and regulations thereunder 
were deficient with respect to the disclosure of (i) 
transactions and arrangements between Hyatt and 
controlling persons and (ii) certain transactions 
between Hyatt and the Teamsters Union Central 
States, Southeast and Southwest Areas Pension Fund. 


Hyatt, simultaneously with the institution of these 
proceedings, has submitted an Offer of Settlement for 
the purpose of disposing of the issues raised in these 
proceedings. 


Under the terms of the Offer of Settlement, Hyatt, 
solely for the purpose of these proceedings and 
without admitting or denying any of the matters set 
forth herein, and on the understanding that nothing 
contained in this document constitutes evidence or an 
adjudication with respect to any matter referred to 
herein, consents to the Findings and Order of the 
Commission. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Offer of Settle- 
ment of Hyatt, and accordingly is issuing this Order. 





1Section 15(c)(4) of the Exchange Act states: 


If the Commission finds, after notice and opportunity 
for hearing, that any person subject to the provisions 
of Section 12, 13 or Subsection (d) of Section 15 of this 
title or any rule or regulation thereunder has failed to 
comply with any such provision, rule or regulation in 
any material respect, the Commission may publish its 
findings and issue an order requiring such person to 
comply with such provision or such rule or regulation 
thereunder upon such terms and conditions and within 
such time as the Commission may specify in such 
order. 





In its Offer of Settlement, Hyatt has made certain 
undertakings, as described below, which are accepted 
by the Commission. 


| 
FACTS 


Hyatt is a Delaware Corporation whose executive 
offices are located at 9701 West Higgins Road, Rose- 
mont, Illinois. Its common stock is registered with the 
Commission pursuant to Section 12 of the Exchange 
Act and is traded in the over-the-counter market. 
Hyatt’s principal business is the operation of a chain of 
hotels throughout the United States. It is also involved 
in the operation of hospitals and gambling casinos, the 
management of two exposition centers, and the 
management of a sports arena. During all times 
relevant herein, Hyatt has filed with the Commission 
Annual Reports on Form 10-K, Quarterly Reports on 
Form 10-Q and Current Reports on Form 8-K pursuant to 
Section 13 of the Exchange Act and Rules 13a-1, 13a-11, 
and 13a-13 thereunder. 


As of November 15, 1978, there were approximately 
7,950,000 shares of Hyatt common stock issued and 
outstanding. Approximately 2,770,000 of those shares, 
or 35% of all shares issued and outstanding, are bene- 
ficially owned by a number of trusts established for the 
benefit of the lineal descendants of Nicholas J. Pritzker 
(deceased) and their spouses (said trusts and persons, 
together with entities controlled by such trusts and 
persons, are hereinafter referred to as the “Pritzker 
Family”). To the knowledge of Hyatt, no other share- 
holder or group of shareholders owns of record more 
than 5% of Hyatt common stock currently issued and 
outstanding, except J.P. Morgan & Co., Inc., which, as 
of September 30, 1978, according to filings made by 
that entity, owned of record approximately 12.5% of 
the Hyatt common stock then issued and outstanding. 


A.N. Pritzker, son of Nicholas, is Vice Chairman of the 
Board of Directors of Hyatt, Jay A. Pritzker, son of 
A.N., is Chairman of the Board of Directors and Presi- 





2at its inception in 1967, Hyatt was a company which 
operated 7 hotel and 36 motel/lodge properties. Hyatt 
currently operates 53 hotel properties, and 2 motel 
properties as well as being engaged in the other 
operations referred to above. Hyatt’s consolidated net 
worth was reported to be $3,851,000 as of January 31, 
1968 and reported to be $72,114,000 as of July 31, 1978. 
Its reported consolidated net income was $1,452,000 
for the fiscal year ended January 31, 1968 and 
$16,417,000 for the six months ended July 31, 1973. 


dent of Hyatt, and Robert A. Pritzker, son of A.N. ,isa 
member of the Board of Directors. At all times 
relevant herein, the Pritzker Family, through its bene- 
ficial equity interest in Hyatt and its representation 
among the Directors and Officers of Hyatt, has 
exercised a controlling influence over the management 
and policies of Hyatt. 


On October 13, 1978, Hyatt publicly announced its 
proposal to enter into an Agreement and Plan of Merger 
(hereinafter the “Merger Plan”), the consummation of 
which will result in the ownership by the Pritzker 
Family of the entire equity interest of Hyatt. It is 
contemplated that the Merger Pian will be presented to 
Hyatt’s public shareholders for their approval at Hyatt’s 
next annual meeting, and that, if approved, the Merger 
Plan will be consummated in January 1979. The 
principal reason given for the Merger Plan is that it will 
provide Hyatt with greater flexibility in the use of its 
assets in the future and will eliminate existing conflicts 
between Hyatt and Pritzker Family interests. 


|. Transactions and Arrangements Between Hyatt and 
Controlling Persons 


a. Minimum Payment Leases Between Hyatt and The 
Pritzker Family 


From time to time, since its inception in 1967, Hyatt 
has operated 32 hotel properties in which the Pritzker 
Family has held equity interests. It is presently 
involved in the operation of 18 such properties. 
Twenty-four of the 32 such properties were leased and 
operated by Hyatt pursuant to so-called “minimum 
payment leases.”3 As of August 1, 1978, Hyatt leased 
and operated 11 hotel properties pursuant to such 
leases. All of such 24 leases, which were, in effect, 
subject to fairness opinions4 by independent persons 
selected by Hyatt, included the following major 
provisions: 


1. Hyatt was to pay a minimum annual rent equal to 
total debt service (including principal payments) on all 
original loans secured by the leased property plus a 
return on all cash invested in the venture by the lessor; 


2. Hyatt assumed all costs of maintenance, taxes, 
and insurance, and was to make all necessary repairs 
and replacement of furniture and equipment; 





3The last such lease arrangement was entered into in 
1971, although Hyatt still is making payments on some 
of those leases. 


4The Commission does not herein express any views 
on those opinions. 
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3. Hyatt was required to make a lease deposit in each 
such venture; and 


4. In addition to the minimum annual rent, a percen- 
tage rental based on food, liquor, and room and store 
rentals was generally required to be paid to the lessor 
by Hyatt. 


A blanket policy, pursuant to which minimum payment 
leases containing the above provisions could be 
entered into by Hyatt and the Pritzker Family without 
shareholder approval, was presented to Hyatt share- 
holders and approved (without the Pritzker Family 
voting) at Hyatt’s 1969 annual meeting. Revisions to 
that blanket policy were presented to Hyatt share- 
holders and similarly approved at Hyatt’s 1970 annual 
meeting. Under such policies, the return referred to in 
Paragraph 1 would be equal to the then prevailing 
prime rate plus 2%% on all cash invested in the 
venture by the lessor, and the lease deposits referred to 
in Paragraph 3 would be in an amount not to exceed the 
lesser of 30% of the lessor’s cash investment in the 
leased property or the annual minimum rent. In 
addition, the policies provided that to the extent that 
long-term mortgage loans on the leased property 
obtained by the lessor were less than 80% of the total 
cost of the property, Hyatt was to provide the lessor 
with long-term financing for the difference between 
and the aggregate principal balances of such loans and 
80% of the total cost, on a junior mortgage basis. Of 
the 24 minimum payment leases, Hyatt was required to 
provide such junior mortgage financing in six 
instances. 


In each of the twenty-four minimum payment leases 
created since 1969 involving Pritzker Family-owned 
hotel properties, financial commitments made between 
Hyatt and the Pritzker Family were negotiated largely 
by members of the Pritzker Family; in some instances, 
those persons acted simultaneously on behalf of Hyatt 
and the Pritzker Family. Moreover, it was the practice 
of the Pritzker Family to finance as much of the total 
cost of the hotel properties which were subject to the 
minimum payment leases as was practicable. 
Generally, as much as 80% of such total cost was 
financed through borrowings. Much of such financing 
was arranged on a non-recourse basis. 


Accordingly, the capital invested by the Pritzker Family 
in properties subject to minimum payment leases 
generally did not exceed 20% of the total cost thereof. 
Because Hyatt was required to pay rent (which 
included debt service, amortization of principal and a 
return on the Pritzker Family investment) irrespective 
of the success or failure of any particular venture sub- 
ject to a minimum payment lease, the Pritzker Family’s 
capital investment would not be at risk ‘as a result of 
the success or failure of any such venturétbut only as a 
result of Hyatt’s solvency as a whole. ‘Accordingly, 
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through Hyatt’s commitments to the Pritzker Family 
under the minimum payment leases, the risks 
associated with each venture were, in effect, borne by 
Hyatt. 


The disclosures relating to the presentation of the 
minimum payment lease policy to Hyatt shareholders 
in the 1969 and 1970 proxy statements were inadequate 
in that such disclosures did not state that Hyatt was 
required to pay the minimum rent irrespective of the 
success or failure of any particular venture, while the 
Pritzker Family (because of the non-recourse nature of 
much of the mortgage financing) was not contractually 
bound to pay, and did not have personal contractual 
liability for, the repayment of such financing which 
comprised the bulk of the minimum rent. Moreover, 


‘Hyatt did not (until 1976) disclose the aggregate dollar 


amount of all rent payments on the properties, or that 
the aggregate rent payments to the Pritzker Family 
exceeded Hyatt’s aggregate operating profits from 
such properties, or that, assuming Hyatt’s ability to 
make the lease payments to the Pritzker Family, the 
success or failure of any particular venture was a risk 
borne by Hyatt and not the Pritzker Family. In that 
regard, while Hyatt set forth the contractual duration of 
the relevant lease, it failed to disclose that such leases 
did not contain a provision for the contingency that 
hotel properties operated thereunder might be unprofit- 
able, and that in order to terminate its fixed future 
rental obligations Hyatt would, if the lessor permitted, 
be required to make certain payments in lieu of rent. 


That the risks of failure of any lease venture were 
Hyatt’s is graphically illustrated by certain events 
occurring during Hyatt’s fiscal year ending January 31, 
1976. During that period, Hyatt incurred losses 
totalling approximately $6.1 million. Those losses 
resulted primarily from the $6.7 million in losses taken 
by Hyatt in connection with the acquisition and dis- 
position by the Pritzker Family, and the operation by 
Hyatt, of unprofitable hotel properties in Dallas, Texas, 
Albany, New York and Minneapolis, Minnesota which 
had been operated by Hyatt pursuant to minimum pay- 
ment leases. $5.7 million of that $6.7 million total 
represented payments made to the Pritzker Family in 
connection with the termination of the Dalias, Albany, 
and Minneapolis hotel leases and reimbursed cash 
losses incurred by the Pritzker Family on the 
disposition of those hotel properties. In addition, Hyatt 
was required to offer certain concessions and 
guarantees to the parties which purchased the hotel 
properties from the Pritzker Family. 


Moreover, in connection with the Pritzker Family- 
related hotel properties operated by Hyatt pursuant to 
minimum payment leases, Hyatt has not disclosed the 
full extent of the profits and other benefits received by 
the Pritzker Family. During the fiscal year ending 
January 31, 1976, when Hyatt suffered losses of $6.1 





million, the Pritzker Family received approximately 
$13.5 million in lease payments for 18 such properties 
then operated by Hyatt.° Of that $13.5 million, approxi- 
mately $8.1 million was applied to service the debt and 
reduce the principal on Pritzker Family loans collateral- 
ized by the property and guaranteed in two instances 
by Hyatt. Consequently, the Pritzker Family received 
$5.4 million in gains. The Pritzker Family benefited 
directly from the portion of debt service representing 
principal payments on its hotel loans. Moreover, the 
Pritzker Family received substantial tax benefits, in the 
form of available tax deductions, in connection with its 
interest in hotels managed by Hyatt pursuant to 
minimum payment leases. The amount of those extra 
benefits, however, has not been disclosed by Hyatt.§ 


Consequently, Hyatt’s disclosures in connection with 
these lease ventures, as in many disclosures involving 
Hyatt’s transactions with the Pritzker Family, present 
details but they fail adequately to describe certain 
elements of the conflicting interests of the Pritzker 
Family in connection with Hyatt minimum payment 
leases and certain effects and consequences of the 
minimum payment leases on Hyatt. They also fail 
adequately to disclose the benefits conferred by those 
policies on the Pritzker Family, and the varying risks 
and benefits to each party. 


b. Hotel Financing Arrangements Involving the 
Pritzker Family and Prudential Insurance Company of 
America for the Construction and Ownership of Hyatt- 
Operated Properties 


Hyatt operates three major hotel properties, the con- 
struction and development of which were financed 
almost entirely by the Prudential Insurance Company 
of America (“Prudential”) through Pritzker Family 
interests. Each of the three ventures was intended from 
the outset to provide, among other benefits, substan- 
tial tax benefits to the Pritzker Family, even though the 
Pritzker Family supplied a small amount of the capital 
involved. The hotels are located in New Orleans, 
Louisiana, Cambridge, Massachusetts, and Indiana- 
polis, Indiana. 





SHyatt’s profit/loss on these properties was composed 
of $4,300,000 of profits on 15 successful properties and 
the $5,700,000 loss on the three unprofitable 
properties. 


6it is not clear whether these tax benefits, or other 
benefits which were not disclosed, were considered in 
connection with the fairness opinions on the minimum 
payment leases. See note 4 supra. 


The Hyatt Regency Cambridge, which opened in the 
fall of 1976, is representative of the manner in which 
the three Prudential ventures were established. The 
total cost of the hotel was approximately $33 million, 
of which $25.6 million was provided directly by 
Prudential in the form of non-recourse mortgage 
financing. The balance of the cost was financed by the 
joint venture (the “Joint Venture”) which owns the 
Cambridge property. The principal participant in that 
Joint Venture is Refco-Cambridge, Inc. (“Refco- 
Cambridge”), a Delaware corporation, which contri- 
buted $1.87 million in cash capital, of which $1.53 
million was raised by the issuance of convertible notes 
(the “Notes”) to a subsidiary of Prudential and the 
balance ($340,000) by the issuance of preferred and 
common stock to the Pritzker Family. The Notes will 
eventually be convertible into a class of preferred 
shares of Refco-Cambridge redeemable for an interest 
in the Cambridge hotel venture. 


As a result of the above arrangement, the Pritzker 
Family now owns all of the issued and outstanding 
stock in Refco-Cambridge, and through Refco- 
Cambridge and the Joint Venture, a 55% interest in the 
Cambridge hotel. Prudential, which currently holds the 
Notes, also holds a 5% interest in the Joint Venture. 
After conversion of those Notes and certain other 
events (which can occur in 1987) Prudential will 
become the majority investor in that hotel, and the 
Pritzker Family interest therein will be reduced to 10%. 
During the period before that conversion, however, 
Pritzker Family interests will be entitled to claim sub- 
stantial tax deductions which are associated with the 
Pritzker Family’s 55% interest in the Cambridge hotel 
property. 


The Cambridge hotel is managed by Hyatt pursuant to 
a management agreement providing for the receipt by 
Hyatt of 3% of the total revenues derived from the 
property. In addition, Hyatt, pursuant to that agree- 
ment, is to receive an additional incentive fee to the 
extent that 20% of the gross operating profits (profit 
before taxes, debt service and depreciation) of the 
venture exceeds the basic 3% referred to above. 
However, this incentive fee is deferred in any year that 
operating profits are not sufficient to pay the debt 
service on the hotel property. Thus, Hyatt is to receive 
3% of total revenues plus the amount, if any, by which 
20% of the operating profit exceeds 3% of total 
revenues, and the equity owners of the property are 
entitled to the entire net profit, if any. 


The Indianapolis hotel venture is structured in the 
same manner as the Cambridge venture, except that 
the Pritzker Family’s initial equity interest in the 
Indianapolis hotel complex is 75%, which will be 
reduced to 30% if Prudential exercises its conversion 
and other rights with respect to that property. Hyatt 
will operate'the Indianapolis hotel property pursuant to 
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a management agreement similar to its Cambridge 
hotel management agreement. Finally, the New 
Orieans hotel property, structured in the same manner 
as the Cambridge and Indianapolis ventures, provides 
the Pritzker Family with an initial 86.6% equity interest 
in the New Orleans property, which would be reduced 
to 8% after the exercise of all conversion rights with 
respect to the property. Hyatt operates the New 
Orleans hotel pursuant to a lease which provides 
venture participants with compensation comparable to 
that received in connection with the Cambridge and 
Indianapolis ventures. While none of the three 
Prudential ventures has yet resulted in a payment of 
net profits to the Pritzker Family, potential non-cash 
tax deductions available to the Pritzker Family in 
connection with those ventures are reported to have 
amounted to approximately $12,850,000 for the com- 
bined calendar years 1976 and 1977. 


The negotiations with Prudential relating to the owner- 
ship of the three ventures were conducted by the 
Pritzker Family, with the Pritzker Family negotiating on 
behalf of itself as a potential owner and Hyatt as the 
potential operator. Hyatt was not independently 
represented during such negotiations. Prior to 
becoming involved deeply in negotiations, Prudential 
asked for, and received, an assurance from the Pritzker 
Family and Hyatt that Hyatt would operate the hoteis 
on substantially the same terms as then current in the 
industry. 


Many of the details of the arrangements concerning the 
three Prudential ventures in question have been dis- 
closed. Hyatt, however, failed to disclose in its filings 
that the Prudential ventures were intended from their 
inception to permit the Pritzker Family interests to 
claim the substantial tax deductions (in particular 
depreciation losses and Investment Tax Credits’) 
associated with those ventures. As noted above, 
potentially available non-cash tax deductions 
amounted to approximately $12,850,000 for the com- 
bined calendar years 1976 and 1977. The ventures 
involved Hyatt operating or leasing properties owned in 





7An Investment Tax Credit is a direct reduction of 
income taxes in an amount presently equal to 10% of 
investment in new equipment. See Internal Revenue 
Code §§ 38, 46-50. A lessor can elect to pass these 
benefits along to the lessee. The Pritzker Family did 
not elect to pass these benefits to Hyatt in the case of 
the lease by Hyatt of the New Orleans hotel property. 
The commitments by Hyatt to manage the Indianapolis 
and Cambridge hotel ventures were structured as 
management agreements; as a result, |nvestment Tax 
Credits on those properties could not be-passed along 
to Hyatt. 109 
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part by the Pritzker Family and, as such, were related- 
party transactions. Hyatt was not represented by other 
than Pritzker Family members during the ownership 
negotiations with respect to the ventures, and the 
Pritzker Family received substantial potential tax 
benefits for the transactions. In light of these circum- 
stances, Hyatt’s disclosures are deficient in that they 
fail adequately to point out the potential income tax 
deductions available to the Pritzker Family in those 
arrangements. In addition, the disclosures are 
deficient in that they fail adequately to point out that 
Hyatt was not represented by other than Pritzker 
Family members during the ownership negotiations. 


ll. The Acquisition of Hyatt Lake Tahoe by a 
Subsidiary of Hyatt Corporation from the Teamsters 
Central States, Southeast and Southwest Areas 
Pension Fund and the Related $30 Million Debenture 
Loan from the Pension Fund to Hyatt. 


In February of 1975, a subsidiary of Hyatt borrowed $30 
million from the Teamsters Central States, Southeast 
and Southwest Areas Pension Fund (the “Pension 
Fund”) by issuing a debenture which was secured by 
Hyatt’s ownership interest in its Four Queens Hotel 
and Casino (the “Four Queens Debenture”). The Four 
Queens Hotel is located in Las Vegas, Nevada and had 
been purchased by Hyatt in January 1973 for a total 
price of $17.6 million. 


In May of 1975, another subsidiary of Hyatt acquired a 
hotel and casino located at Lake Tahoe, Nevada from 
the Pension Fund for a stated purchase price of 
$19,250,000,. payable in the form of a non-recourse 
purchase money note (“Tahoe Note”) for that amount 
with an interest rate of 6%. The Pension Fund had 
previously acquired the Lake Tahoe property in lieu of a 
foreclosure action, and Hyatt’s stated purchase price 
represented the cost at which Hyatt understood that 
the Pension Fund was carrying that property. 


The stated terms of the Tahoe Note, including the 6% 
interest rate—which was a very low rate in light of the 
prevailing market conditions—were negotiated in lieu 
of a reduction of the principal amount of the Tahoe 
Note. Hyatt, however, properly carried the Tahoe 
property and the related Tahoe Note on its books with 
an imputed rate of interest of 10%, thus resulting in an 
original unamortized discount of approximately 
$8,000,000. 


Hyatt’s sale of the Four Queens Debenture and its 
purchase of the Tahoe property were related trans- 
actions. The Pension Fund had approached Hyatt con- 
cerning the sale of the Tahoe hotel property, which had 
ceased operations several times before due to 
operating losses. The Four Queens Debenture loan 
was, in point of fact, given to Hyatt as an inducement 
for the acquisition of the Tahoe property. 





The filings of Hyatt have failed to disclose that the 
Four Queens Debenture transaction was conditioned 
on, and a part of a combined transaction with, the 
acquisition by Hyatt of the Tahoe hotel property. More- 
over, while Hyatt disclosed in a Form 8-K that it had 
purchased the Tahoe property by issuing a non- 
recourse note in the amount of $19,250,000 bearing 
interest at 6% per year, Hyatt did not adequately dis- 
close that the present value of the Tahoe note, and 
consequently the carrying value of the Tahoe property, 
was substantially less than this amount (as a result of 
a 10% imputed interest rate). 


l 
Findings and Conclusions 


The Commission finds that Hyatt’s Annual Reports on 
Form 10-K, Periodic Reports on Form 10-Q, and 
Current Reports on Form 8-K, filed during Hyatt’s 
fiscal years 1969-1978, were deficient in two major 
respects: 


One. Hyatt failed to make adequate and timely dis- 
closure of material facts concerning certain trans- 
actions between Hyatt and the Pritzker Family, namely: 


(a) certain specifics of the conflicting interests of the 
Pritzker Family and Hyatt in connection with the 
minimum payment leases whereby Hyatt operated 
hotel and motel properties in which the Pritzker Family 
maintained substantial ownership interests; 


(b) the relative risks and profits assumed by Hyatt 
and the Pritzker Family in connection with the above 
minimum payment lease arrangements, including (i) 
the specific nature of the risks assumed by Hyatt in 
connection with the operation of hotel properties pur- 
suant to minimum payment leases with the Pritzker 
Family, in particular those risks associated with 
unprofitable hotel properties, (ii) the dollar amounts 
received by the Pritzker Family from the minimum 
payment leases in the form of reduction of principal on 
financing arranged by them and (prior to 1976) 
additionaly profits over and above the debt service, and 
(iii) a comparison of profits and losses, including the 
income tax benefits available, to Hyatt and the Pritzker 
Family with respect to hotel properties subject to 
minimum payment leases; 


(c) certain specifics of the conflicting interests of the 
Pritzker Family and Hyatt in connection with the 
structuring of the ownership interests in the Prudential 
ventures; and 


(d) the nature of the tax benefits available to the 
Pritzker Family in connection with the Prudential 
ventures, and the fact that as between the owners, the 
Prudential ventures, and the fact that as between the 


owners, the Prudential ventures were intended from the 
outset to provide the Pritzker Family with substantial 
tax benefits (in particular, depreciation deductions and 
Investment Tax Credits). 


Two. Hyatt failed to make adequate and timely dis- 
closure of certain facts in connection with the 
acquisition of the Tahoe hotel property from the 
Pension Fund, and the sale of the Four Queens 
Debenture to the same Pension Fund, namely: 


(a) the fact that the giving of the Four Queens 
Debenture in February 1975 and the acquisition of the 
Tahoe hotel property were related transactions, in that 
the Four -Queens Debenture loan to Hyatt was an 
inducement for its purchase of the Tahoe property; and 


(b) the value of the Tahoe Note, given in 
consideration for the Tahoe property, as reflected on 
Hyatt’s books. 


Issuers which engage in transactions with their own 
management have the responsibility under the 
Exchange Act to disclose materia! pertinent 
information in connection with those transactions. 
Most particularly, issuers must ensure that material 
information concerning the terms of such transactions 
and the relative risks and benefits undertaken by the 
parties to the transactions is set forth in a clear and 
orderly fashion. 


In addition, issuers are required under the Exchange 
Act to make full disclosure of material facts concerning 
the acquisition or disposition of significant assets and 
significant changes in indebtedness. Such disclosures 
would include whether or not the value of an 
acquisition or disposition as reflected on an issuer’s 
books differs materially from the public terms of that 
transaction, or any material relationships between two 
or more otherwise independent transactions. 


Accordingly, the Commission concludes that Hyatt 
failed to comply in material respects with the require- 
ments of Section 13 of the Act, and Rules 13a-1, 
13a-11, and 13a-13 thereunder, by its failure to file 
adequate and timely disclosures concerning (i) trans- 
actions with the Pritzker Family and (ii) the two 1975 
transactions with the Teamsters Pension Fund, all as 
described in this Order. 


In view of the foregoing, the Commission has deter- 
mined that it is appropriate in the public interest to 
institute proceedings against Hyatt pursuant to 
Section 15(c)(4) of the Exchange Act, and accordingly, 
it is hereby ORDERED, that such proceedings be and 
they hereby are instituted. In connection with these 
proceedings, Hyatt has submitted an Offer of Settle- 
ment. In‘ that Offer of Settlement, Hyatt has under- 
taken, in connection with the Merger Plan referred to in 
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this Order, that the Merger Plan will not become 
effective unless the shares of Hyatt common stock 
held by the Pritzker Family are voted with respect to the 
Merger Plan as the shares held by the holders of a 
majority of the shares not owned by the Pritzker Family 
present in person or by proxy and voting at the meeting 
are voted with respect to the Merger Plan. The 
Commission deems it appropriate in the public interest 
to accept the Offer of Settlement submitted by Hyatt 
and the undertaking included therein, and that Offer 
and undertaking hereby are accepted. 


It is therefore ORDERED: 


1. that Hyatt, no later than 20 days after the date of 
this Order, supplement the foregoing deficient annual, 
periodic and current filings presently on file with the 
Commission by filing a Form 8 with the Commission 
containing (a) a clear and concise statement of all 
information the omission of which has caused the fore- 
going filings to be deficient and (b) a copy of this 
Order, and mail such Form 8 to all shareholders; and 


2. that Hyatt hereafter comply in all respects with 
applicable reporting requirements of the Exchange Act. 


By the issuance of this Order, and subject to Hyatt’s 
compliance therewith, the Commission terminates this 
matter. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15389/December 7, 1978 


A notice has been issued giving interested persons 
until January 5, 1979 to comment on the application 
submitted by Veeco Instruments, Inc. requesting with- 
drawal of its common stock (par value $1.00) from 


listing and registration on the American Stock 
Exchange, Inc. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20802/December 1, 1978 


In the Matter of 


SOUTHERN OHIO COAL COMPANY 
Post Office Box K 
Moundsville, West Virginia 26041 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


(70-6215) 


NOTICE OF PROPOSED FINANCING FOR COAL 
MINING SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Ohio Power Company 
(“Ohio Power’), an electric utility subsidiary of 
American Electric Power Company, Inc. (“AEP”), a 
registered holding company, and Southern Ohio Coal 
Company (“SOCO”), a coal raining subsidiary of Ohio 
Power, have filed with this Commission an application- 
declaration pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 6, 
7, 12(b), 12(c) and 12(f) of the Act and Rules 42, 45, 46 
and 50 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is sum- 
marized below, for a complete statement of the 
proposed transactions. 


SOCO is engaged exclusively in developing and mining 
coal reserves owned by Ohio Power and in supplying 
coal for use at Ohio Power’s Mitchell Plant at Captina, 
West Virginia and at the General James M. Gavin Plant 
at Cheshire, Ohio, which plant is owned by Ohio 
Electric Company, a generating subsidiary of Ohio 
Power. Applicants-declarants seek authorization for a 
set of financial transactions involving the following: 


(1) SOCO’s borrowing up to $130,000,000 from a 
group of banks from time to time through December 
31, 1980, pursuant to a term loan agreement (“Loan 
Agreement’’) and issuing its promissory notes 
(“Notes”) in connection with such borrowings; 


(2) SOCO’s appiying the proceeds from such borrow- 
ings as follows: 


(a) 52% of such amount to Ohio Power to 
prepay a portion of the promissory note of 
SOCO held by Ohio Power; and 





(b) 48% of such amount to Ohio Power as a 
distribution from capital surplus with 
respect to SOCO’s outstanding shares of 
common stock; and 


(3) Applicants-declarants’ executing various docu- 
ments in connection with the borrowing, including a 
subordination agreement (‘Subordination Agree- 
ment”), capital funds agreement (“Capital Funds 
Agreement”) and a letter to the lending banks giving 
assurances as to continued ownership of certain 
assets. 


The banks and the amounts of their proposed 
commitments are as follows: 


Bank 


Citibank 
Chase Manhattan Bank 
Chemical Bank 
Continental Illinois National 
Bank and Trust 
Irving Trust Company 
Manufacturers Hanover Trust Company 


Amount 


$ 30,000,000 
20,000,000 
20,000,000 


20,000,000 
20,000,000 
20,000,000 


$130,000,000 


Each borrowing by SOCO under the Loan Agreement 
will be made pro-rata from among the banks in 
proportion to their respective commitment. The Notes 
evidencing such borrowings will mature in installments 
from March 31, 1980, through December 31, 1986, and 
will provide for installments totalling 15% of the 
principal amount thereof that is unpaid on December 
31, 1980, in each of the years 1981 through 1985 and 
25% of such principal amount in 1986; such annual 
installments to be paid in equal quarterly amounts on 
March 31, June 30, September 30 and December 31 in 
each year. Interest on the unpaid principal balance of 
the Notes will be payable quarterly and at maturity at 
the rate per annum equal to 109% of Citibank’s prime 
rate for 90-day loans to responsible and substantial 
commercial borrowers. Interest after the principal of 
the Notes shall have become due (whether by 
acceleration or otherwise) will be payable at a rate per 
annum equal to the greater of 6% or 2% plus Citibank’s 
prime rate. Each bank shall also receive a commitment 
fee of 1/2 of 1% per annum on the daily average 
unused amount of the bank’s commitment, computed 
from the date of the Loan Agreement. 


The Notes will be prepayable, in whole or in part, at any 
time without premium or penalty. The Loan Agreement 
requires prepayment in the event the Coal Supply 
Agreement among SOCO, Ohio Power and Ohio 
Electric or the Capital Funds Agreement (which is 
discussed further below) should either cease to be fully 


enforceable or terminate. The Notes are also 
prepayable in full at the election of the banks upon the 
occurrence of certain events of default specified in the 
Loan Agreement. 


To induce the Banks to enter into the Loan Agreement, 
applicants-declarants propose to enter into the 
Subordination Agreement with the banks which will 
provide that so long as any of the Notes remain out- 
standing, all indebtedness and obligations of SOCO to 
Ohio Power, including SOCO’s 9.16% promissory note 
in the principal amount of $142,721,664 due April 1, 
2008 (the “9.16% Note”), shall be subordinate and 
junior in right of payment to all indebtedness of SOCO 
evidenced'by the Notes. The Subordination Agreement 
would not prevent SOCO from paying principal or 
interest on any indebtedness or obligations tc Ohio 
Power as they become due as long as SOCO is not in 
default under the Loan Agreement or the Notes, or 
unless such payments would result in such a default. 


The Capital Funds Agreement would obligate Ohio 
Power to supply or cause to be supplied to SOCO such 
amounts of capital as might be required if the cash 
flow of SOCO should prove inadequate to meet the 
installments of principal due on the Notes during the 
years 1981 through 1986. Any capital that Ohio Power 
may be required to supply to SOCO under the Capital 
Funds Agreement shall be furnished in cash in the 
form of (a) a capital contribution with respect to the 
common stock of SOCO and (b) a loan to SOCO 
evidenced by a promissory note maturing not less than 
20 nor more than 30 years from date of issuance and 
bearing interest, payable semiannually, at a rate per 
annum equal to the effective interest cost of the latest 
series of first mortgage bonds issued by Ohio Power 
prior to the date of issuance of such note. The amounts 
of such capital represented by the capital contribution 
and by the loan, respectively, shall be calculated so 
that immediately following the receipt of such capital 
and the issuance of the note, the aggregate investment 
of Ohio in SOCO shall consist of 52% long-term debt 
and 48% equity. If at any time SOCO should be 
prohibited by any applicable law or regulation from 
issuing a promissory note as required above, then Ohio 
Power would be obligated to supply all of the capital 
required by SOCO at the time in the form of a cash 
capital contribution. 


SOCO proposes to apply 52% of the amount of each 
borrowing from the banks under the Loan Agreement to 
prepay a portion of the principal amount of its 9.16% 
Note held by Ohio Power and to pay the remaining 48% 
of such amount as a distribution from capital surplus 
with respect to its outstanding shares of common 
stock, all of which are held by Ohio Power. Assuming 
the borrowing of the full $130,000,000, the effect on 
SOCO’s capitalization (excluding current liabilities) as 
of June 30, 1978, would be as follows (in millions): 
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Per Books 
6/30/78 


Long-Term Debt: 
Note Payable to Ohio Power 
Notes Payable to Banks 


Equity: 
Common Stock, including 
premium 
Other Paid-in Capital 
Retained Earnings 


$135.0 


Total Capitalization 


SOCO’s present capitalization was created in compli- 
ance with this Commission’s order of April 24, 1978 
(HCAR No 20515 in File No. 70-6090), which order 
approved the conveyance to SOCO of Ohio Power’s 
entire investment in coal mining development and 
associated facilities at the Meigs Mines complex and 
the Martinha Mines at the net value of such assets on 
Ohio Power’s books. The consideration of approxi- 
mately $260,200,000 paid by SOCO for such assets 
consisted of the 9.16% Note and cash provided by a 
capital contribution from Ohio Power, in proportions 
calculated to establish a debt-equity ratio in SOCO 
equal to the average debt-equity ratio of Ohio Power 
during the period that its investment in the assets 
transferred was made (52% long-term debt and 48% 
preferred stock and common equity). 


The April 24, 1978, order also provided that the price at 
which coal is sold by SOCO to AEP system companies 
should not exceed SOCO’s cost, including reasonabie 
compensation for necessary capital calculated in 
accordance with a formula prescribed in such order. 
Under the prescribed formula the rates of return 
allowed on the debt and equity component of Ohio 
Power's initial investment have been calculated to be 
9.16% and 12.11%, respectively. These two rates 
result in a composite rate of 10.58% after federal 
income tax and 11.51% including a provision for 
federal income taxes at the rate of 13.8% (which is the 
minimum effective rate based upon a 46% tax rate and 
the maximum 70% investment tax credit offset). 


It is stated that by increasing the amount of debt 
capital in SOCO (the interest on which is deductible for 
tax purposes) in relation to the amount of its equity 
capital, it is anticipated that the proposed borrowings 
under the Loan Agreement should, over its term, pro- 
duce a net reduction in the cost of coal supplied by 
SOCO to AEP system companies. During périods when 
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$142.7 


$142.7 


$ 10:0 
117.6 


$277.7 


Pro Forma 


Adjustments 6/30/78 


(67.6) 
130.0 


$ 75.1 
130.0 


$205.1 


10.0 
55.2 
7.4 


$ 72.6 


7.4 


$277.7 


the prime rate is below 9.71%, the borrowings by 
SOCO would result in a reduction in the cost of coal, 
regardless of federal income tax effect. 


During periods when the prime rate is 9.71% or above, 
any reduction in the cost of coal would depend on the 
effective tax rate applicable to SOCO. Assuming an 
effective tax rate of 13.8%, the “break-even” prime rate 
under the proposal is 10.56%. 


It is proposed that during months in which the average 
prime rate applicable is in excess of 10.5%, SOCO 
would use a cost of capital component, including pro- 
vision for federal income taxes, of 11.51%, to be appli- 
cable to the total capital of SOCO, including term loans 
outstanding. During months in which the average 
prime is 10.5% or less, SOCO would use the actual 
borrowing cost applicable to the term loans and a cost 
of capital, including provision for federal income taxes, 
of 11.51%, applicable to the debt and equity capital 
provided by Ohio Power. It is stated that under these 
conditions the cost of coal sold by SOCO would not 
include costs of capital that were in excess of the 
amounts currently authorized in File No. 70-6090, and, 
during periods when the prime rate had declined to 
more normal historical levels, the result would be sub- 
stantial reductions in the effective cost of coal. 


In addition to a possible coal price reduction, the pro- 
posed transactions, through the prepayment of part of 
the 9.16% Note and the payment of a distribution of 
capital surplus on SOCO’s common stock, would pro- 
vide Ohio Power with funds for the repayment of short- 
term debt and for construction purposes. The receipt of 
such funds would reduce commensurately Ohio 
Power’s financing requirement during a period in which 
it is anticipated that Ohio Power may be restricted in 
its ability to raise capital through the issuance of first 
mortgage bonds (it presently lacks the 2.0 interest 





coverage required for such issuance, a condition 
expected to continue well into 1979) as a result of 
delays in receiving adequate rate increases. Ohio 
Power states that its estimated external financing 
requirements for 1979 aggregate approximately 
$210,000,000, including $40,000,000 of maturing first 
mortgage bonds. Its present anticipated resources for 
the net $170,000,000 needed consist of a possible 
$40,000,000 sale of preferred stock (which will be the 
subject of a future application to this Commission) and 
a proposed $50,000,000 cash capital contribution from 
AEP, which is the subject of another application before 
this Commission (File No. 70-6082). 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$4,500. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration, as amended, which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicants-declarants at the above- 
stated addresses, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20803/December 1, 1978 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 


(70-6213) 


ORDER AUTHORIZING POLLUTION CONTROL FACI- 
LITIES FINANCING 


Ohio Edison Company (“Ohio Edison”), an electric 
utility and a registered holding company, and its 
electric utility subsidiary Pennsylvania Power 
Company (‘‘Penn Power’) have filed with this 
Commission an application-declaration and amend- 
ments thereto pursuant to Sections 6, 7 and 12(b) of 
the Public Utility Holding Company Act of 1935 (‘‘Act”’) 
and Rules 45 and 50 promulgated thereunder 
concerning the following proposed transactions. 


Pursuant to applicable legal requirements Ohio Edison 
has installed, or is in the process of installing, water 
pollution control facilities at its Niles, Toronto, Burger, 
Sammis and Edgewater plants located in Ohio. Ohio 
Edison proposes to finance the cost of these facilities 
pursuant to arrangements with the Ohio Water 
Development Authority (“Authority”), under which 
arrangements the Authority will issue up to $8,500,000 
aggregate principal amount of its bonds (“Bonds”). 
Penn Power and Duquesne Light Company 
(“Duquesne”) are also parties to the agreement with 
the Authority since part of the facilities are being 
installed at the Sammis plant and are properly 
allocable to Sammis Unit No. 7, which is owned by 
Ohio Edison, Penn Power and Duquesne as tenants in 
common. 


The Bonds will be issued under an indenture of trust 
between the Authority and a bank to be selected as 
trustee pursuant to a Loan Agreement between the 
Authority and Ohio Edison. The Loan Agreement will 
provide for the loan of the proceeds from the sale of the 
Bonds to Edison to pay the costs of the facilities and 
certain other costs associated with the financing, 
including the one-time funding of $10,000 into an 
operation and maintenance reserve fund. 


The Loan Agreement will also provide for the 
repayment by Ohio Edison to the Authority of amounts 
sufficient to pay the principal of and interest on the 
Bonds as the same shail become due, as well as 
amounts sufficient to pay the expenses of the 
Authority, the fees and expenses of the trustee and the 
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fees and expenses of any paying agent for the Bonds. 
Ohio Edison may prepay its obligations under the Loan 
Agreement at any time and will be required to prepay if 
the Bonds are called for redemption or become subject 
to mandatory redemption. The bonds are subject to 
redemption by the authority, at the option of Ohio 
Edison, in whole at any time on or after December 1, 
1988, or in part on any interest payment date on or after 
December 1, 1988, at the redemption prices (expressed 
in percentages of principal amount) set forth below, 
plus accrued interest to the redemption date: 


Redemption Date 
(Dates Inclusive) 


Redemption 
Price 


December 1, 1988 through November 30, 1989 . . .103% 
December 1, 1989 through November 30, 1990 .10212% 
December 1, 1990 through November 30, 1991 .. .102% 
December 1, 1991 through November 30, 1992 .10112% 
December 1, 1992 through November 30, 1993 ...101% 
December 1, 1993 through November 30, 1994 .10012% 
December 1, 1994 and thereafter 


The Bonds are also subject to a mandatory sinking 
fund providing for redemption on December 1, 1988, 
and on each December 1 thereafter including December 
1, 2002, at a redemption price of 100% of the principal 
amount thereof, plus accrued interest to the 
redemption date, of an amount equal to approximately 
88% of the total bonds outstanding. 


The Bonds will be marketed pursuant to arrangements 
between the Authority and Blyth Eastman Dillon & Co., 
Inc. Ohio Edison will not be a party to these arrange- 
ments. The Bonds will bear interest at a rate of 7.30% 
per annum, will be sold to the underwriters at a 
discount rate of 1.2% from their aggregate principal 
amount (resulting in an effective interest cost of 
7.365%) and will mature on December 1, 2003. 


It is stated that the Authority’s statement of policy con- 
cerning this type of financing ordinarily requires the 
issuance by Ohio Edison of first mortgage bonds to 
secure its obligations under the Loan Agreement, but 
that the Authority has waived such requirement in this 
case since Ohio Edison does not have sufficient 
earnings coverage to permit issuance of such bonds. 
As an alternative the Authority has agreed to accept as 
security a lien on the facilities being financed, which 
lien will be subordinate only to the lien of Ohio 
Edison’s first mortgage indenture and encumbrances, 
if any, permitted therein. 


Of the $8,500,000 being financed, approximately 
$314,000 will relate to costs at the Sammis plant 
attributable to Penn Power because of its ownership 
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interest in Sammis Unit No. 7. It is stated that this 
amount would be too small for Penn Power to finance 
economically so it is proposed that the Bonds issued 
on behalf of Ohio Edison include the portion of the 
cost of facilities involved that are the responsibility of 
Penn Power. Under these arrangements Ohio Edison’s 
obligations under the Loan Agreement would be based 
on the full amount of Bonds issued, but Penn Power 
would agree, as between itself and Ohio Edison, to pay 
its pro rata share of the costs of the financing, 
including its pro rata share of each payment made to 
provide funds to pay the principal of, or interest on, the 
Bonds. Ohio Edison will not receive any fee or compen- 
sation from Penn Power, other than reimbursement for 
expenses actually incurred, in connection with these 
arrangements. 


The fees and expenses to be incurred by applicants- 
declarants in connection with the proposed 
transactions are estimated at $95,000, including 
Authority fees of $43,023 and legal fees of $30,000. The 
Public Utilities Commission of Ohio has authorized the 
proposed transactions with respect to Ohio Edison and 
the Pennsylvania Public Utilities Commission has 
authorized the proposed transactions with respect to 
Penn Power. No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of sdid application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20741), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20804/December 1, 1978 


In the Matter of 


FALL RIVER ELECTRIC LIGHT COMPANY 
10 North Main Street 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
P.O. Box 391 
Fall River, Massachusetts 02722 


(70-6236) 


NOTICE OF PROPOSED ISSUANCE OF SHORT-TERM 
NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Fall River Electric 
Light Company (“Fall River’) and Montaup Electric 
Company (“Montaup”), both electric utility subsidiary 
companies of Eastern Utilities Associates, a registered 
holding company, have filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a)(1), 7 and 12(c) of the Act and Rules 42(b)(2) and 
50(a)(2) promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized 
below, for a compiete statement of the proposed trans- 
actions. 


Fall River and Montaup propose to make borrowings 
from designated banks in the following maximum 
amounts to be outstanding at any one time during the 
period ending December 24, 1979: Fall River, 
$5,800,000; Montaup $26,700,000. 


The borrowings are to be evidenced by promissory 
notes dated the respective dates of issue, maturing 
April 2, 1979 for all notes issued on and after December 
26, 1978 and prior to April 2, 1979, July 2, 1979 for all 
notes issued on and after April 2, 1979 and prior to July 
2, 1979, October 1, 1979 for all notes issued on and 
after July 2, 1979 and prior to October 1, 1979 and 
December 24, 1979 for all notes issued on and after 
October 1, 1979 and prior to December 24, 1979. With 
respect to such notes to banks for which compensating 
balances of 20% are required, the notes will bear 
interest at not in excess of the prime or base in effect 
on the date of issuance or from time to time. With 
respect to such notes to banks for which no compen- 
sating balances are required, the notes will bear 
interest at not in excess of an effective rate derived 
from the prime or base rate in effect on the date of issu- 
ance, or from time to time, together with an assumed 
compensating balance of 20%. All notes will provide 


for prepayment in whole or in part without penalty. 
Assuming a required compensating balance of 20% 
and a prime or base rate of 1112%, the effective 
interest rate on such borrowings would be 14.38%. 
This same effective rate of 14.38% would also be appli- 
cable in the case of notes for which no compensating 
balance is required as long as the prime rate or base 
rate is 11122%. 


Proceeds of the borrowings will be used for 
construction expenditures, for meeting compensating 
balance requirements of lending banks, and to pay 
short-term debt at or prior to maturity. 


Fall River and Montaup expect to have short-term loans 
outstanding on December 26, 1978, of $4,950,000 and 
$18,400,000, respectively. Construction expenditures 
for Fall River and Montaup during the same period are 
estimated at $1,684,000 and $13,847,000 respectively. 
It is stated that the proposed issuance of the notes is 
exempted from the competitive bidding requirements 
of Rule 50 pursuant to Rule 50(a)(2). 


The fees and expenses to be incurred in connection 
with the proposed transactions $3,030, including 
$1,030 in attorney’s fees. It is noted that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 26, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney 
at law, be certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
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Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20805/December 1, 1978 


In the Matter of 


PHILADELPHIA ELECTRIC POWER COMPANY 
2301 Market Street 
Philadelphia, Pennsylvania 19101 


THE SUSQUEHANNA POWER COMPANY 
2301 Market Street 
Philadelphia, Pennsylvania 19101 


(70-6212) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHC&T-TERM NOTES TO BANKS; EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Philadelphia Electric 
Power Company (‘“‘PEPCo”), a registered holding 
company, and public utility subsidiary company of 
Philadelphia Electric Company, an exempt holding 
company, and PEPCo’s wholly-owned subsidiary com- 
pany, The Susquehanna Power Company (“SPCo”), a 
public utility company, have filed a declaration and 
amendments thereto with this Commission desig- 
nating Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50(a)(5) promul- 
gated thereunder as applicable to the following pro- 
posed transactions. All interested persons are referred 
to the amended declaration for a complete statement of 
the proposed transactions. 


As of July 31, 1978, PEPCo and SPCo had outstanding 
$1,650,000 and $1,600,000, respectively, of unsecured 
promissory notes issued to banks pursuant to the first 
sentence of Section 6(b) of the Act. PEPCo proposes to 
issue and sell, from time to time through June 30, 
1980, to the banks named below, additional notes in 
the maximum aggregate principal amount of $4.25 
million outstanding at any time. SPCo proposes to 
issue and sell, from time to time through June 30, 
1980, to the banks named below, its promissory notes 
in the maximum aggregate principal amount of $4 
million outstanding at any time. All the notes will 
mature not later than nine months from the respective 
dates of issue and may be prepaid at any time without 
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premium. The interest rate on such notes will be the 
prime commercial rate in effect on the date of issuance 
or renewal. There are no requirements for 
compensating balances in conjunction with the 
proposed bank loans. Assuming the present prime 
interest rate of 11% per annum the effective cost of the 
borrowing will be 11% since there are no compen- 
sating balances or other fees involved. 


The proposed borrowings will be obtained from the 
following banks in the following aggregate principal 
amounts outstanding at any one time for the combined 
borrowings of both companies: 


Maximum Borrowing 


The First Pennsylvania Bank N.A. 
Girard Bank 

Industrial Valley Bank & Trust Company 
The Fidelity Bank 

The Philadelphia National Bank 
Provident National Bank 
Cheltenham National Bank 
Central Penn National Bank 
Frankford Trust Company 
American Bank & Trust Company 
Southeast National Bank 

Lincoln National Bank 





*Line of credit applies only to PEPCo $ 29,100,000 








PEPCo proposes to utilize the proceeds of its contem- 
plated borrowings to make interest payments on its 
4%2% Debentures estimated to be $981,000 and 
$945,000, for the years 1979 and 1980, respectively; to 
meet sinking fund obligations on such Debentures of 
approximately $231,000 in 1979 and approximately 
$800,000 in 1980; and for common stock dividend pay- 
ments to PEPCo. SPCo proposes to utilize the pro- 
ceeds of its contemplated borrowings for the purposes 
of financing construction costs estimated at 
$2,100,000, $720,000, and $443,000 for the years 1978, 
1979, and 1980, respectively; for taxes estimated at 
$3.9 million, $2.5 million, and $2.6 million for the years 
1978, 1979, and 1980, respectively; and for common 
stock dividend payments to PEPCo. 


It is stated that no fees or expenses are expected to be 
incurred in connection with the proposed transactions 
other than the filing fee of this Commission. No state 
or federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 26, 1978, request 





in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarants at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the declaration, as amended, or as 
it may be further amended, may be permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from its rules 
under the Act as provided in Rules 20(a) and 100 there- 
of or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpunements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20806/December 1, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6230) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South”), a registered holding company, 
has filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated there- 
under as applicable to the following proposed trans- 
action. All interested persons are referred to the 


application-declaration which is summarized below for 
a complete statement of the proposed transaction. 


Middle South proposes to issue and sel! at competitive 
bidding up to 8,500,000 shares of its authorized but 
unissued common stock, par value $5 per share, 
(“Additional Common Stock”) to underwriters or 
investment bankers who will agree promptly to make a 
public offering thereof. Middle South estimates that 
the sale will result in aggregate net proceeds of 
approximately $127 ,500,000. The net proceeds from the 
sale of the Additional Common Stock will be applied 
toward the repayment of then outstanding bank loans 
made to Middle South, pursuant to the Credit 
Agreement between Middle South and various 
commercial banks dated as of June 29, 1978. The 
amount of such bank loans presently estimated to be 
outstanding at the time of the sale is $137,000,000. 


Middle South believes that the sale of the Additional 
Common Stock may require the assistance of under- 
writers if market conditions at the time of the offering 
of the securities are unfavorable. Accordingly, Middle 
South may amend this application-declaration to seek 
an exemption from the competitive bidding require- 
ments of Rule 50 so that it may offer the Additional 
Common Stock through a negotiated public offering. 


The fees and expenses to be incurred in connection 
with this transaction will be supplied by amendment. it 
is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 26, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant-declarant at the above-stated address, 
and proof of service (by affidavit or, in the case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearings ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20807/December 1, 1978 


In the Matter of 

THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA GAS SYSTEM SERVICE CORPORATION 
20 Montchanin Road 

Wilmington, Delaware 19807 

COLUMBIA GAS TRANSMISSION CORPORATION 
1700 MacCorkle Avenue, S.E. 

Charleston, West Virginia 25314 

COLUMBIA GAS OF OHIO, INC. 

COLUMBIA GAS OF KENTUCKY, INC. 

COLUMBIA GAS OF VIRGINIA, INC. 

COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 

COLUMBIA GAS OF MARYLAND, INC. 

99 North Front Street 

Columbus, Ohio 43215 

COLUMBIA GULF TRANSMISSION COMPANY 

3805 West Alabama Avenue 

Houston, Texas 77027 

COLUMBIA HYDROCARBON CORPORATION 

THE INLAND GAS COMPANY, INC. 
2340-17th Street 

Ashland, Kentucky 41101 

(70-6238) foi 
NOTICE OF PROPOSED OPEN ACCOUNT ADVANCES 
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TO SUBSIDIARY COMPANIES BY PARENT COMPANY 
IN CONNECTION WITH INTRASYSTEM PREPAYMENT 
OF PROMISSORY NOTES AND RELATED TRANS- 
ACTIONS 


NOTICE IS HEREBY GIVEN that the Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, and its wholly-owned subsidiary companies 
listed above, have filed an application-declaration with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 6(b), 9, 10, and 12(b) of the Act and Rules 42(b)(2) 
and 45 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


It is stated that during the winter heating season 
Columbia’s distribution subsidiary companies gene- 
rate substantial amounts of cash in excess of current 
requirements. During the same period, however, the 
transmission subsidiary companies generate lesser 
amounts of cash and have generally larger construction 
expenditures, requiring Columbia to advance funds to 
such subsidiary companies. In recent years, the 
Commission has authorized open account advances by 
Columbia to subsidiary companies and certain related 
transactions which are designed to alleviate this 
situation. The present filing requests authorization to 
continue such transactions during the calendar year 
1979. 


It is proposed that the subsidiary companies listed 
below will prepay from time to time prior to the end of 
1979, with excess cash in aggregate amounts not to 
exceed the amounts set forth below, a portion of their 
outstanding installment promissory notes (“Notes”) 
held by Columbia. The following amounts represent 
the estimated aggregate maximum excess funds that 
such companies are expected to accumulate at any one 
time during the year 1979. 


Columbia Gas System Service Corporation $ 6,000,000 
Columbia Gas Transmission Corporation 375,000,000 


Columbia Gas of Pennsylvania, Inc. 
Columbia Gas of New York, Inc. 
Columbia Gas of Maryland, Inc. 
Columbia Gas of Kentucky, Inc. 
Columbia Gas of Virginia, Inc. 
Columbia Gas of West Virginia, Inc. 
Columbia Gas of Ohio, Inc. 

Columbia Gulf Transmission Company 
Columbia Hydrocarbon Corporation 
The Inland Gas Company, Inc. 
Columbia LNG Corporation 

Columbia Gas Development Corporation 


Total 


40,000,000 





$819,300,000 











The Notes (“Indebtedness”) prepaid by the individual 
companies will be those bearing the highest interest 
rate or rates outstanding at the time of each prepay- 
ment. Interest on such Indebtedness will cease upon 
prepayment and recommence upon reissuance. As any 
of such companies require funds for construction and 
other corporate purposes after prepayment, it is pro- 
posed that advances be made to them on an open 
account by Columbia, provided that at no time will the 
amount of such advances to any subsidiary exceed the 
amount of Indebtedness theretofore prepaid by it, less 
any current maturities applicable to prepaid Notes 
which would have matured subsequent to the date of 
prepayment. 


The open account advances to any subsidiary company 
will bear interest commencing on the date of the 
advances, at the same rate or rates as borne by the 
equivalent principal amounts of Indebtedness 
previously prepaid by it during 1979, but in reverse 
order to that of the prepayments, i.e., beginning from 
the lowest rate payable on the Indebtedness previously 
prepaid to the highest rate. Interest on the open 
account advances will become due on June 30, 1979, 
and December 31, 1979, and/or on the date such 
advances are repaid by the issuance of Notes. It is 
further proposed that advances on open account to 
individual subsidiary companies will be increased or 
decreased from time to time in accordance with 
variations in the cash flow of the individual subsidiary 
companies. The proposed advances will not be in 
excess of the Indebtedness prepaid theretofore. At 
such time as the advances to any subsidiary company 
equal the aggregate amount of the Indebtedness pre- 
paid by it, or in any event not later than December 31, 
1979, such prepaid Indebtedness will be reinstated in 
repayment of the outstanding open account advances. 


Financing of construction or gas storage programs of 
any operating subsidiary company pursuant to 
Commission authorization will not be consummated 
until such time as advances have been made in amount 
equal to the amount of Indebtedness prepaid. Any sub- 
sidiary company which during 1979 has borrowed on 
open account from Columbia an amount smaller than 
the amount of Indebtedness theretofore prepaid by it 
will, on December 31, 1979, reinstate its Indebtedness 
to Columbia in an amount sufficient to discharge its 
open account borrowings, and the balance of its 
prepaid Indebtedness will be considered to have been 
permanently prepaid. Such permanent prepayment 
would be applied against Indebtedness bearing the 
highest interest rates and would be consummated only 
with respect to Indebtedness bearing interest at a rate 
equal to or in excess of the rate applicable to 
borrowings by subsidiary companies from Columbia as 
of December 31, 1979. In the event that a permanent 
prepayment by any subsidiary company would be indi- 
cated with respect to Notes bearing an interest rate 


less than the rate applicable to debt purchased by 
Columbia from subsidiary companies at December 31, 
1979, such Notes will be reissued by the subsidiary 
company at or before the end of 1979. 


It is stated that the proposed transactions are designed 
to achieve the following: (1) flexibility to prepay at the 
earliest possible date inventory loans with commercial 
banks and other short-term borrowings, (2) deferment 
of outside financing until aggregate system funds 
approach a minimum balance, (3) facilitate the internal 
financing of emergency requirements, and (4) allow 
subsidiaries, during any period in which they have 
excess cash, to temporarily prepay Notes owed 
Columbia, thereby decreasing their own net corporate 
interest expense. 


Expenses to be incurred by Columbia and its 
subsidiary companies in connection with the proposed 
transactions are estimated at $6,000, including $3,000 
for services, at cost, provided by Columbia Gas System 
Service Corporation. 


It is stated that the Public Service Commission of West 
Virginia has authorized the prepayment and reissuance 
of prepaid Notes by Columbia Gas of West Virginia, 
Inc., that the Public Service Commission of New York 
has authorized the reissuance of prepaid Notes by 
Columbia Gas of New York, Inc., that the Public 
Service Commission of Kentucky has authorized the 
reissuance of prepaid Notes by Columbia Gas of 
Kentucky, Inc., and that the State Corporation 
Commission of Virginia has authorized the reissuance 
of prepaid Notes by Columbia Gas of Virginia, Inc. It is 
represented that no other state or federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. The applicants-declarants have 
requested that authorization be granted to file certifi- 
cates under Rule 24 with respect to the proposed trans- 
actions on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 26, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified should the Commission 
order a hearing in respect thereof. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicants-declarants at the above- 
stated addresses, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
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and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20808/December 1, 1978 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


CNG PRODUCING COMPANY 
CONSOLIDATED GAS SUPPLY CORPORATION 
CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
WEST OHIO GAS COMPANY 

(70-6240) 


NOTICE OF PROPOSED OPEN ACCOUNT ADVANCES 
TO SUBSIDIARY COMPANIES BY PARENT COMPANY 
IN CONNECTION WITH INTRASYSTEM PREPAYMENT 
OF PROMISSORY NOTES AND RELATED TRANS- 
ACTIONS. 


NOTICE IS HEREBY GIVEN that Consolidated Natural 
Gas Company (“Consolidated”), a registered holding 
company, and its subsidiary companies, CNG 
Producing Company (“Producing Company”), Consoli- 
dated Gas Supply Corporation (“Supply Corporation”), 
Consolidated System LNG Company (“LNG Com- 
pany”), The East Ohio Gas Company (“East Ohio”), 
The Peoples Natural Gas Company (“Pedples”), and 
West Ohio Gas Company (“West Ohio”), have filed an 
application-declaration with this Commission pursuant 
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to the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 6(a), 6(b), 7, 9(a), 10, and 
12(b) of the Act and Rules 42(b)(2), 45, and 50(a)(3) 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


It is stated that certain companies in the Consolidated 
system temporarily accumulate cash over and above 
current requirements, for the most part because of 
large seasonal heating business. At the same time, 
Consolidated may require funds for working capital 
and for the financial requirements of other system 
companies. Therefore, Consolidated may be making 
short-term borrowings when subsidiaries with excess 
cash are making temporary money-market investments 
outside the system. It is stated that it would be advan- 
tageous to alleviate this situation and to continue the 
temporary prepayment of the subsidiaries’ long-term 
notes which optimizes the internal utilization of excess 
cash funds accumulated within the system. 


It is proposed that the following subsidiaries make 
temporary prepayments on long-term notes held by 
Consolidated from excess cash funds, from time to 
time prior to December 31, 1979, not exceeding at any 
time the aggregate amounts set forth below: 


East Ohio 

Peoples 

Producing Company 
Supply Corporation 
LNG Company 
West Ohio 


$ 75,000,000 
15,000,000 
10,000,000 
50,000,000 
10,000,000 

3,500,000 


$ 163,500,000 











Consolidated estimates that the aggregate prepayment 
of $163,500,000 is the maximum that can be utilized for 
the temporary financing of system requirements during 
1979. 


The long-term notes temporarily prepaid by an 
individual subsidiary will be those bearing the highest 
interest rate outstanding at the time of each prepay- 
ment. Interest on such notes will cease upon pre- 
payment and start again upon reinstatement of the 
notes. As funds are thereafter required by such 
subsidiary for corporate purposes, including construc- 
tion, it is proposed that advances be made on open 
account to the subsidiary by Consolidated in an aggre- 
gate amount not to exceed the amount of long-term 
notes previously prepaid, less any current maturities 
applicable to notes which have matured subsequent to 
the prepayment dates. The open account advances will 
bear interest at the same rate or rates as borne by the 
equivalent principal amounts of the notes previously 





prepaid by such subsidiary during 1979, but in reverse 
order to that of the prepayments, i.e., from the lowest 
rate on the notes previously prepaid to the highest rate. 
Interest on the open account advances will commence 
on the date of the advance and will become due on 
June 30, 1979, and December 31, 1979, and/or on the 
date such advances are repaid by the reinstatement of 
the prepaid notes. 


It is proposed that open account advances to a 
subsidiary be increased or decreased from time to time 
in accordance with variations in the cash flow of the 
subsidiary; however, at no time will the advances out- 
standing be in excess of the notes prepaid. At such 
time as the open account advances equal the aggregate 
amount of the prepaid notes, or in any event not later 
than December 31, 1979, the notes prepaid by a sub- 
sidiary will be reinstated in repayment of the related 
outstanding open account advances made to the sub- 
sidiary by Consolidated. However, if the aggregate of 
the notes prepaid exceeds such advances at the end of 
1979, Consolidated proposes to make cash repayment 
of the difference in order to effect reinstatement of the 
proposed notes in full. No financing of any subsidiary 
which may be presently or subsequently authorized by 
this Commission in connection with the construction 
or gas storage programs of any such subsidiary will be 
consummated until such time as advances have been 
made in an amount equal to the amount of notes 
prepaid. 


It is stated that the proposed transactions will be bene- 
ficial to the system because they will: (1) permit sub- 
sidiary companies with excess cash to prepay tempo- 
rarily long-term notes held by Consolidated, with a 
resulting reduction in their interest expense; (2) make 
available to Consolidated a temporary cash source for 
working capital and for the financing of other 
companies within the system; and (3) permit Consoli- 
dated, which obtains all external financing required by 
the system, to consequently defer or prepay short-term 
financing such as inventory loans with banks and 
commercial paper borrowings for working capital. 


The expenses to be incurred in connection with the 
proposed transactions are estimated not to exceed 
$2,600. It is stated that the Public Service Commission 
of West Virginia has authorized the prepayment and 
reactivation of the long-term notes and the short-term 
borrowings proposed by Supply Corporation and that 
no other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. The applicants-declarants 
request that authority be granted to file certificates 
under Rule 24 reporting transactions consummated 
pursuant to this filing on a quarterly basis. 


NOTICE IS FURTHER. GIVEN that any interested 
person may, not later than December 26, 1978, request 


in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, 
as filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20809/December 1, 1978 


In the Matter of 


ALABAMA POWER COMPANY 
P.O. Box 2641 
Birmingham, Alabama 35291 


GULF POWER COMPANY 


P.O. Box 1151 
Pensacola, Florida 35320 


GEORGIA POWER COMPANY 
P.O. Box 4545 
Atlanta, Georgia 30302 


MISSISSIPP!| POWER COMPANY 
P.O. Box 4079 
Gulfport,: Mississippi 39501 


(70-6229) 
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NOTICE OF PROPOSAL TO ISSUE FIRST MORTGAGE 
BONDS FOR SINKING FUND PURPOSES 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), Gulf Power Company (“Gulf”), 
Georgia Power Company (“Georgia”), and Mississippi 
Power Company (‘Mississippi’), all of which are 
public-utility subsidiaries of The Southern Company, a 
registered holding company, have filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a) and 7 of the Act and Rule 50(a)(5) 
promulgated thereunder as applicable to the following 
proposed transactions. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed trans- 
actions. 


Alabama, Georgia, Gulf and Mississippi propose to 
issue their respective First Mortgage Bonds (“Sinking 
Fund Bonds”) and to surrender such Sinking Fund 
Bonds to the trustees under their respective Indentures 
for the purpose of satisfying the sinking fund (improve- 
ment fund, in the case of Alabama) requirements there- 
under to be satisfied on or prior to June 1, 1979. The 
amounts and series of Sinking Fund Bonds are pro- 
posed to be issued as follows: 


Name of 
Company Amount Series 
Alabama 
Georgia 
Gulf 
Mississippi 


$18,433,000 
23,312,000 
2,777,000 
2,621,000 


3-12% Series due 1985 
2-7/8% Series due 1980 
3-14% Series due 1984 
2-%4% Series due 1980 


The Sinking Fund Bonds are to be issued on the basis 
of unfunded net property additions, thus making avail- 
able for construction purposes cash which would 
otherwise be needed to satisfy the sinking fund 
requirements or to purchase bonds to be used for such 
purpose. It is stated that the delivery of the Sinking 
Fund Bonds is exempt from the competitive bidding 
requirements of Rule 50 by reason of clause (a)(5) 
thereof inasmuch as such bonds will not constitute 


obligations of the companies for the payment of money. 


In order to issue bonds for sinking (improvement) fund 
purposes each of the Indentures have similar coverage 
requirements. Currently, Alabama does not have the 
necessary coverage to issue any additional bonds 
under its Indenture because of a lack of earnings. If, at 
the time necessary to satisfy the sinking fund require- 
ment, Alabama is unable to issue additional bonds for 
that purpose, it will be necessary for Alabama to 
satisfy such requirement by depositing cash with its 
trustee. 


The fees, commissions, and expenses incurred or to be 
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incurred in connection with the proposed transactions 
total $8,000, including fees for legal counsel of $1,600 
and charges of trustees of $4,000. 


The issuance of the bonds by Alabama and Georgia has 
been expressly authorized by the Alabama Public 
Service Commission and the Georgia Public Service 
Commission, respectively; the Florida Public Service 
Commission has jurisdiction over the issuance of the 
Sinking Fund Bonds by Gulf, and application for 
approval will be made before such commission. 


It is stated that no other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20810/December 1, 1978 


In the Matter of 





SYSTEM FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MISSISSIPP! POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE, INC. 
317 Baronne Street 
New Orleans, Louisiana 70112 


(70-6097) 


NOTICE OF PROPOSAL BY NONUTILITY SUBSIDIARY 
RELATING TO PROCUREMENT, STORAGE AND 
TRANSPORTATION OF FUEL FOR THE BENEFIT OF 
OPERATING COMPANIES AND FINANCING SUCH 
OPERATIONS THROUGH LOANS FROM PARENT 
COMPANIES 


NOTICE IS HEREBY GIVEN that System Fuels, Inc. 
(“SFI”), a fuel subsidiary of Arkansas Power & Light 
Company (“AP&L”), Louisiana Power & Light Company 
(“LP&L’’), Mississippi Power & Light Company 
(“MP&L”) and New Orleans Public Service, Inc. 
(“NOPSI”) (collectively referred to as the “Operating 
Companies’), all of which are public utility 
subsidiaries of Middle South Utilities, Inc. (“MSU”), a 
registered holding company, has filed an application- 
declaration with this Commission pursuant to Sections 
6(a), 7, 9(a), 10 and 12 of the Act and Rules 45, 50(a)(3), 
90 and 91 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the amended application-declaration for a 
complete statement of the proposed transaction. 


By orders dated January 4, 1978 (HCAR No. 20363), 
March 9, 1978 (HCAR No. 20441) and May 4, 1978 
(HCAR No. 20530), in this matter the Commission 
approved, through December 31, 1978, certain 
financing arrangements and other transactions related 
to the procurement, storage and transportation of fuel 
by SFI for use by the Operating Companies. SFI was 
authorized to borrow up to $148,000,000 from the 
Operating Companies under a loan agreement (“1978 
Loan Agreement”). It is estimated that $17,000,000 will 


be outstanding under the 1978 Loan Agreement on 
December 31, 1978 and will be converted into loans 
under an amended 1978 Loan Agreement (“Loan 
Agreement”) which will provide for additional 
borrowings by SFI from the Operating Companies in 
1979 of up to $92,900,000 to be used to finance, in part, 
transactions entered into by SFI in the ordinary course 
of its fuel supply business for the 1979 calendar year. 
The exact amount of the borrowings proposed to be 
made under the Loan Agreement will be adjusted to 
reflect the actual amount of loans outstanding on 
December 31, 1978; total borrowings by SFI under the 
Loan Agreement are presently estimated at 
$109,900,000. 


Potential borrowing requirements of SFI during 1979 
include up to $61,260,000 for payment of notes and 
bankers’ acceptances and a net amount of $31,700,000 
for SFl’s fuel supply program, including $28,300,000 
for fuel procurement, $2,000,000 for storage facilities 
and $1,400,000 for transportation facilities. 


Certain other Commission authorizations are also 
requested in the instant filing where required, to carry 
out or continue programs which the initial years of 
SFI’s operation have shown to be essential. 


It is presently contemplated that net capital require- 
ments of $28,300,000 will be required for SFI’s fuel 
procurement program during 1979 as follows: 


1979 
Gas and Oil Exploration 
and Development 
Uranium Exploration 
Nuclear Fuel Procurement 
Coal Procurement 
Fuel Oil Procurement 


$13,600,000 
9,000,000 


2,600,000 
3,100,000 


$28,300,000 





Net Requirements 








*Capital requirements for nuclear fuel procurement will 
be financed as described in the Commission’s order 
dated October 31, 1978 (HCAR No. 20753). 


It is presently estimated that $22,100,000 will be 
required for SFI to continue its gas and oil exploration 
and development activities in the tri-state area of 
Arkansas, Louisiana and Mississippi during 1979. 
Additionally $5,700,000 will be required by SFI to 
purchase gas and pay royalties on gas produced from 
prospects in which SFI has an interest. During the 
same period, SFI estimates that it will generate 
approximately $11,300,000 from the sale of gas and 
$2,900,000 from deferred taxes, thereby resulting in a 
net capital requirement of $13,600,000 during the 
period. 


SEC DOCKET/387 





Pursuant to the Commission’s order of March 9, 1978, 
in this matter, SFl has embarked on a uranium explora- 
tion program to help assure an adequate supply of 
uranium to accommodate the increased commitment 
to nuclear power of the System. SFI is involved, acting 
individually or together with nonaffiliates, in 
conducting geological and geophysical studies and 
explorations for, and acquiring and disposing of leases 
and other mineral rights with respect to, uranium 
reserves, and proving such reserves. It is presently 
contemplated that SFI’s capital requirements for this 
program during 1979 will be approximately $11,000,000 
offset by deferred taxes of $2,000,000, thereby 
resulting in a net requirement of $9,000,000. 


SFI contemplates that during 1979 approximately 
$60,400,000 will be expended for the acquisition of 
nuclear materials and services offset by $82,500,000 
from sales of enriched UF¢ to the Operating 
Companies and Middie South Energy, Inc. (“MSE”), a 
generating subsidiary of MSU. SFI’s nuclear materials 
and processing services supply program during 1979 
will be financed by the issuance by SFI of short-term 
notes as authorized in the Commission’s order of 
October 31, 1978 (HCAR No. 20753). 


It is presently contemplated that SFI’s coal procure- 
ment program during 1979 will involve expenditures of 
$2,600,000 for carrying costs, including interest 
charges, storage and certain overhead expenses, to 
be capitalized primarily in connection with SFi’s 
participation in a coal supply arrangement with 
Antelope Coal Company (“Antelope”) pursuant to a 
contract entered into between SFI and Antelope as 
approved by the Commission’s order dated March 8, 
1977 (HCAR No. 19924). 


To assure the availability to the Operating Companies 
and Arkansas-Missouri Power Company (“Ark-Mo”), 
another utility subsidiary of MSU, of an adequate 
supply of fuel oil it will be necessary to have an 
inventory on hand at January 1, 1979, and December 
31, 1979, of 6,800,000 bbis. During the ensuing twelve 
months, the inventory level will vary because of 
seasonal factors and other conditions. However, due to 
an increase in cost, the inventory at December 31, 
1979, is expected to be worth approximately 
$78,700,000 compared to an estimated worth of 
approximately $75,600,000 at January 1, 1979. Net cash 
requirements of $3,100,000 are therefore expected 
during 1979. 


SFI anticipates expenditures of $4,500,000 in 1979 to 
insulate certain of its storage tanks to facilitate storage 
of heavier fuel oils, to construct an additional storage 
tank and to make certain improvements to existing 
docking and unloading facilities. The anticipated 
expenditures will be funded in part by $2,500,000 in 
fuel storage depreciation expenses included in oil 


388/SEC DOCKET 


billing to the Operating Companies and Ark-Mo, 
thereby resulting in a net requirement of $2,000,000. 


It is presently contemplated that SFI’s fuel transporta- 
tion program during 1979 will involve expenditures of 
$1,800,000 for the provision of gathering systems 
and/or pipelines to transport gas, which has been 
discovered pursuant to SFI’s exploration program, to 
certain of the System’s power plants, for certain 
improvements to towboats and barges and for the 
financing and general costs applicable to the program 
to be capitalized. The anticipated expenditures will be 
funded in part by $400,000 in fuel transportation 
depreciation expenses included in fuel billing to the 
Operating Companies and Ark-Mo, thereby resulting. in 
a net requirement of $1,400,000. 


SFI’s capital requirements during 1979 may involve the 
following: 


$36,200,000 —To pay SFI’s commercial paper 
notes or The Aetna Casualty and Surety Company 
(“Aetna”) under the arrangement described below. 


$25,000,000 —To pay bankers’ acceptances from 
Citibank due periodically through 1979 as authorized 
by the Commission’s order of November 7, 1977 (HCAR 
No. 20246). 


$31,700,000 —To cover capital expenditures for 
activities herein described. 





$92,900,000 —Total 

Pursuant to the financing program authorized by 
Commission order dated October 31, 1978 (HCAR No. 
20753), SFI will finance its nuclear materials and pro- 
cessing services supply program during 1979 by the 
issuance of its commercial paper notes backed by 
Aetna’s Bond of Indemnity. SFI has retained the right 
to cancel this program at any time should it become 
economically disadvantageous. In addition, the 
program may be terminated upon the occurrence of 
certain events. SFI currently estimates that the 
maximum amount of notes or obligations to Aetna at 
any one time outstanding during 1979 will total 
$36,200,000. Authority is herein requested to make 
borrowings under the Loan Agreement, if necessary, in 
1979, in an amount sufficient to effect repayment of its 
borrowings or reimbursement of Aetna. In addition, 
SFI will endeavor to extend, renew or otherwise 
refinance its obligations to Citibank, but in the event 
that such refinancing is not available, it will need 
$25,000,000 to pay the acceptances upon their 
maturity. SFI aiso needs the assurance that borrowing 
capacity is available immediately to meet contingen- 
cies which might arise in connection with leasing and 
other transactions previously entered into ;uwpon 
authorization from the Commission. 





Commission authorization is therefore sought for SFI 
to enter into the Loan Agreement with the Operating 
Companies pursuant to which SFI would be authorized 
to make borrowings, which will mature on December 
31, 2004, from the Operating Companies, from time to 
time through December 31, 1979, in an aggregate 
amount not to exceed, at any one time, the sum of 
$92,900,000 and the amount to be outstanding at 
December 31, 1978, under the 1978 Loan Agreement, 
currently estimated to be $17,000,000, which amount 
will be converted into loans under the Loan Agreement 
as described below. Such borrowings would be in 
addition to the $26,500,000 of outstanding borrowings 
authorized by the Commission by order dated 
December 17, 1971 (HCAR No. 17400) and the 
$13,000,000 of outstanding borrowings authorized by 
Commission orders dated December 17, 1973 (HCAR 
No. 18221), December 24, 1975 (HCAR No. 19314) and 
December 30, 1976 (HCAR No. 19835). 


SFI follows the practice of investing excess funds 
available on a daily basis in temporary cash 
investments of short duration. It would be 
economicaily advantageous for SFI to repay 
borrowings from the Operating Companies in lieu of 
making such investments, because the interest avail- 
able on short-term cash investments is generally less 
than the interest rate paid to the Operating Companies. 
In order to facilitate the rapid repayment of borrowings 
from the Operating Companies, SFI proposes to 
provide in the Loan Agreement for master notes, under 
which borrowings may be repaid without notice and 
without the cumbersome cancellation of notes. 


Under the Loan Agreement, each Operating Company 
will agree to make loans to SFI until December 31, 
1979, in aggregate principal amounts at any one time 
outstanding up to but not exceeding the amount set 
opposite its name below (collectively the “Commit- 
ments” and individually the “Commitment”). 
Operating Company Commitment 
Arkansas Power & Light Company 
Louisiana Power & Light Company 
Mississippi Power & Light Company 
New Orleans Public Service Inc. 


$ 35,168,000 
45,059,000 
18,683,000 
10,990,000 


$109,900,000 





Total 








The amount of the Commitments include an assumed 
$17,000,000 to be outstanding under the 1978 Loan 
Agreement at December 31, 1978. The amounts will 
vary to reflect the loans actually outstanding at that 
time. 

VW 


Each Operating Company’s Commitment to make 
additional loans in 1979 is equal to an amount in such 


proportion as its kilowatt-hour sales for the twelve 
months ended September 30, 1978, bear to the total 
kilowatt-hour sales of the Operating Companies for 
that period, computed in both cases by including sales 
to rural electric cooperatives and municipalities but 
excluding sales to other public utilities. 


The obligation of SFI to repay the loans made by each 
Operating Company under the Loan Agreement shall 
be evidenced by the promissory note (“Note”) of SFI in 
the principal amount equal to such Operating 
Company’s Commitment and payable to the order of 
such Operating Company on December 31, 2004. SFI 
will authorize each Operating Company to endorse on 
the reverse side of the Note payable to such Operating 
Company an appropriate notation evidencing its pro 
rata share of the loans made to SFI under the Loan 
Agreement and each prepayment and payment of 
principal with respect to such loans. Each loan will be 
made pro rata according to the Commitments. 
Simultaneously with the delivery of the Notes and their 
appropriate notation for borrowings outstanding at 
December 31, 1978, under the 1978 Loan Agreement, 
the notes issued under the 1978 Loan Agreement which 
evidence such borrowings will be returned to SFI and 
cancelled. 


Each Note will bear interest on the unpaid principal 
balance thereof, adjustable monthly on the first day of 
each month, at an annual rate for such month equal! to 
the annual rate of interest borne on the last day of the 
preceding month by the short-term bank borrowings of 
the Operating Company to which such Note shall have 
been issued. If on the last day of any month, such 
Operating Company shall have short-term bank 
borrowings bearing more than one rate of interest, the 
highest rate shall apply. If, on the last day of any 
month, such Operating Company shall not have any 
short-term bank borrowings, the prime commercial rate 
generally charged by commercial banks in New York 
City on such day to responsible and substantial 
corporate borrowers shall apply. The loans will be pre- 
payable at any time in any amount without premium or 
penalty. Each prepayment on account of the unpaid 
principal balance of the Notes will be made by SFI to 
the Operating Companies pro rata in accordance with 
their respective percentage shares of the Commit- 
ments. 


SFI is endeavoring and will endeavor to obtain funds 
from external sources under arrangements advan- 
tageous to SFI and the System to meet SFI’s capital 
expenditure requirements in lieu of borrowings from 
the Operating Companies. Subject to the receipt of 
such regulatory approvals from the Commission as 
may be necessary at the time, it is anticipated that SFI 
may borrow from banks, insurance companies and 
other nonaffiliated lenders and enter into specific 
arrangements for financing. 
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The rights and obligations of the parties under the 
Loan Agreement will be subject to certain restrictions 
set forth in (1) the loan agreement with Hibernia, (2) 
the acceptance facility line of credit agreement with 
Citibank, as amended, and (3) the participation agree- 
ment with The Aetna Casualty and Surety Company. 
These restrictions relate principally to the payment or 
prepayment of SFI of its indebtedness to the Operating 
Companies during the terms of those agreements. 


In carrying out its financing program for 1979 SFI 
represents that it will at all times, unless the 
Commission shall otherwise expressly auihorize, 
maintain the aggregate of its capital stock, surplus, 
and principal amount of its indebtedness to the 
Operating Companies at an amount equal to at least 
35% of SFI’s total capitalization. 


SFI proposes to file certificates of notification 
pursuant to Rule 24 promulgated under the Act on a 
quarterly basis through 1979. Such certificates will 
include a description of the progress of its fuel supply 
program for 1979 including any deletions, additions or 
changes therein, and will furnish the Commission on 
or before December 1 in 1979 a copy of SFI’s budget 
and projected cash flow statement for the next 
succeeding calendar year. It is specifically agreed that 
SFI will make, keep and preserve for such period, such 
accounts, cost-accounting procedures, correspon- 
dence and other records relating to any transaction in 
which SFI participates as may be required by Section 
15 of the Act or any rules, regulations or orders promul- 
gated thereunder and that all of the foregoing shall be 
subject at any time and from time to time to such 
reasonable periodic, special and other examinations by 
the Commission, or any member or representative 
thereof, as the Commission may prescribe. 


SFI and the Operating Companies have found the 
flexibility resulting from certain authorizations 
previously granted to SFI in the ordinary course of its 
fuel supply business to be of great use in the 
economical and efficient supply of fuel for the System. 
Accordingly it is requested that authorization be 
extended during 1979 for the following: 


1. The Operating Companies, in connection with a 
transaction in the ordinary course of SFI’s fue! supply 
business as described above and not involving the 
issuance of a security, to assure any party contracting 
with SFI that the Operating Companies, will, in accord- 


ance with their respective shares of ownership of the. 


Common Stock of SFI, take such action as may be 
appropriate from time to time to keep SFI in a sound 
financial condition so that it may discharge its 
obligations under the particular contract; 


2. In situations where the assurance of the Operating 
Companies referred to in (1) above is sufficient, to 
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have MSU guarantee the performance by SFI of its 
obligations under contracts so long as guarantees of 
MSU outstanding at any one time in respect of all 
System companies do not exceed $75,000,000 (any 
such guarantee to be reported within 10 days by MSU 
by Rule 24 Certificate), excluding guarantees otherwise 
specifically authorized by the Commission; and 


3. To have personnel employed by the other 
companies in the System perform services for SFI at 
cost where it is more economical and efficient for such 
personnel to perform such services. 


It is stated that no state or federal commission, other 
than this Commission, is required to authorize the 
proposed transaction. As required, AP&L has filed 
pertinent information relating to its participation in the 
proposed transactions with the Arkansas Public 
Service Commission. 


NOTICE !S FURTHER GIVEN that any interested 
person may, not later than December 26, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and .Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney- 
at-law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, 
as amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20812/December 5, 1978 


In the Matter of 

NATIONAL FUEL GAS COMPANY 

30 Rockefeller Plaza 

New York, New York 10020 

NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 

Oil City, Pennsylvania 16301 

(70-5831) 


NOTICE OF PROPOSED EXTENSION OF 
SYSTEM LOANS 


INTRA- 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (”National”), a registered holding company, 
and National Fuel Gas Supply Corporation (“Supply 
Corporation”), a wholiy owned subsidiary of National, 
have filed a post-effective amendment to an 
application-declaration previously filed with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7, 9(a), 10, 12(b) and 12(f) of the Act and Rules 43 
and 45 promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration for a complete 
statement of the proposed transactions. 


By order dated December 14, 1977 (HCAR No. 20317) 
the Commission authorized the extension of the 
maturity of a $5,000,000 note of Supply Corporation to 
National from December 31, 1977 to December 31, 
1978. It was anticipated at that time that Federal 
Energy Regulatory Commission (“FERC”) authoriza- 
tion regarding certain transactions involving National 
Gas Storage Corporation (“Storage Corporation”), a 
proposed subsidiary of National, would be received 
before December 31, 1978. National has now been 
informed that it is unlikely that such FERC authoriza- 
tion will be received before December 31, 1978, thereby 
delaying consummation of the above-mentioned trans- 
actions involving Storage Corporation. It is therefore 
requested that the authority of National to loan, and of 
Supply Corporation to borrow, be extended so that 
National may loan or reloan such $5,000,000 to Supply 


Corporation in exchange for a promissory note 
maturing at the earlier of twelve months from the date 
of issue or receipt of the FERC authorization 
mentioned above and the need for the cash for Storage 
Corporation. National’s authority to loan or reloan such 
$5,000,000 would expire upon receipt of the above- 
mentioned FERC authorization and the need for the 
cash for the storage project. The interest rate, which is 
9.6% per annum based upon the effective dividend 
cost to National of its preferred stock and all of the 
terms of the note will remain the same as stated in the 
order of December 14, 1977. 


Also in connection with the establishment of Storage 
Corporation, the Commission, in its order dated 
September 20, 1977 (HCAR No. 20181), authorized the 
extension of the maturity of a $4,900,000 note of 
Supply Corporation to National from December 31, 
1977 to December 31, 1978. As mentioned above, 
National has learned that FERC authorization 
regarding certain transactions involving Storage 
Corporation will not be received before December 31, 
1978. Accordingly, it is hereby also requested that the 
authority of National to loan, and of Supply Corpora- 
tion to borrow, be extended so that National may loan 
or reloan such $4,900,000 to Supply Corporation in 
exchange for a promissory note maturing at the earlier 
of twelve months from the date of issue or receipt of 
the FERC authorization mentioned above and the need 
for the cash for Storage Corporation. National’s 
authority to loan or reloan such $4,900,000 would 
expire upon the earlier of December 31, 1979 or the 
receipt of the above-mentioned FERC authorization 
and the need for the cash for Storage Corporation. The 
interest rate will continue to be the prime rate at the 
Chase Manhattan Bank, N.A., as it fluctuates from 
time to time (currently 11.5%) and all of the terms of 
the note will remain the same as stated in the Commis- 
sion’s order of September 20, 1977. 


It is stated that no special and separable fees, 
commission, and expenses are anticipated in connec- 
tion with the proposed transactions. It is further stated 
that no state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact of law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
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proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, 
as amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rule 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20813/December 5, 1978 


In the Matter of 


THE CONNECTICUT LIGHT & POWER COMPANY 
Selden Street 
Berlin, Connecticut 06037 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


(70-5929) 


NOTICE OF PROPOSAL TO SELL INTEREST IN 
NUCLEAR-FIRED ELECTRIC GENERATING FACILITY. 


NOTICE IS HEREBY GIVEN that The Connecticut Light 
& Power Company (“CL&P”), The Hartford Electric 
Light Company (“HELCO”) and Western Massachu- 
setts Electric Company (“WMECO”), all of which are 
public utility subsidiaries of Northeast Utilities, a 
registered holding company, have filed post-effective 
amendments to a declaration previously filed with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Section 12(d) 
of the Act and Rule 44 promulgated thereunder as 
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applicable to the proposed transactions. All interested 
persons are referred to the amended declaration for a 
complete statement of the proposed transactions. 


By orders dated December 13, 1976 (HCAR No. 19805), 
February 28, 1977 (HCAR No. 19904) and October 21, 
1977 (HCAR No. 20223) in this matter, the Commission 
authorized CL&P and WMECO to sell their respective 
interests in Pilgrim Unit No. 2, a nuclear fired electric 
generating facility under construction in Plymouth, 
Massachusetts, and authorized CL&P, HELCO and 
WMECO to sell portions of their respective interests in 
Millstone Unit No. 3, a nuclear fired electric generating 
facility under construction in Waterford, Connecticut. 
In those orders jurisdiction was reserved over the 
proposed sale by CL&P of its entire joint ownership 
interest in Seabrook Unit Nos. 1 and 2 (“Seabrook 1 
and 2”), which are nuclear fired electric generating 
facilities presently under construction in Seabrook, 
New Hampshire pending completion of the record with 
respect to that transaction. 


CL&P, HELCO and WMECO have now filed post- 
effective amendments to their declaration proposing to 
sell CL&P‘s interest in Seabrook 1 and 2. CL&P is a 
party to an agreement (“Seabrook Agreement”) with 
Public Service Company of New Hampshire (“PSNH”) 
and several New England utilities setting forth the 
rights and obligations of CL&P, PSNH and those other 
utilities with respect to the ownership, construction 
and operation of Seabrook 1 and 2. CL&P proposes to 
transfer to the utilities listed below all of its 
contractual rights and obligations under the Seabrook 
Agreement, including whatever interests CL&P may 
have or hereafter acquire in real and personal property 
associated therewith (“Seabrook Project’’). CL&P 
proposes to sell the following percentage ownership 
interests in the Seabrook Project to the purchasers 
specified on next page. 


CL&P’s proposal to sell its entire interest in the 
Seabrook Project is subject to the right of 
Massachusetts Municipal Wholesale Electric Company 
(“MMWEC”) and the Town of Hudson, Massachusetts 
Light & Power Company (“Hudson”) to acquire from 
CL&P up to .04091% of the Seabrook Project pursuant 
to paragraph 3 of the Seabrook Agreement. If MMWEC 
and Hudson exercise such rights prior to the trans- 
action proposed herein, as expected, the percentage 
interests specified in the table for the prospective pur- 
chasers will be ratably reduced. 


The sale to the prospective purchasers of CL&P’s 
11.97760% interest in the Seabrook Project is 
conditioned upon the prior receipt by CL&P and the 
purchasers of the required regulatory and shareholder 
approvals and upon the fulfillment of certain’ other 
conditions, described in the several Agreements To 
Transfer Ownership Shares which govern the sales to 





Seabrook Units Nos. 1 and 2 
% Ownership Interest and Amount of 
Megawatts Proposed To Be Sold 


Purchasers 


Bangor-Hydro Electric Company 
Fitchburg Gas & Electric Light Company 
Maine Public Service Company 


Massachusetts Municipal Wholesale Electric Company 


Montaup Electric Company 

ii New Bedford Gas & Edison Light Company 
Taunton Municipal Lighting Plant Commission 
Vermont Electric Cooperative, Inc. 


the various utilities. Under Massachusetts law, CL&P, 
Fitchburg Gas & Electric Light Company, Montaup 
Electric Company and New Bedford Gas & Edison 
Light Company must obtain approval of the Seabrook 
Project transfer by those of their respective share- 
holders having general voting rights. 


The opportunity to purchase portions of CL&P’s 
interest in the Seabrook Project was the result of two 
offers to all New England utilities made by CL&P on 
December 22, 1975 and September 7, 1977. As a result 
of those offers, each of the prospective purchasers has 
entered into one or more Agreements To Transfer 
Ownership Shares covering its purchase. There are 
thirteen agreements covering the proposed transfers. 
Unless otherwise mutually agreed upon by the parties, 
all of the agreements will expire by their terms on 
December 31, 1978. 


The consideration to be received by CL&P for the sales 
will be the costs paid or accrued by CL&P in 
connection with the Seabrook Project at the time of the 
transfer, including carrying costs and property taxes. If 
all the transfers were to occur on December 31, 1978, 
CL&P estimates that the approximate aggregate con- 
sideration would be $72,000,000. The total costs paid 
or accrued by CL&P in the Seabrook Project as of 
September 30,1978 were approximately $58,355,000. 


It is estimated that the proposed transfer by CL&P of 
its interest in the Seabrook Project will reduce CL&P’s 
expenditures for capital programs, including nuclear 
fuel expenditures by $255,400,000 for the years 1977 
through 1984. It is stated that these reductions will 
benefit the consumers and improve the financial 
quality of CL&P’s securities. CL&P weighed these 
benefits against the need for the generating capacity 


Amount of Interest 
To Be Sold 


% Interest Megawatts 


0.37377% 
0.43480 
1.46556 
5.44830 
1.03897 
3.03480 
0.10068 
0.08072 


11.97760 % 


8.597 
10.000 
33.708 

125.311 
23.896 
69.800 

2.316 

1.856 


275.484 


represented by their respective interests in these 
projects to meet their forecasted loads. It was con- 
cluded that consummation of the proposed sales will 
achieve a better balance between the needs of the 
purchasing New England utilities and CL&P for base 
load nuclear capacity in the 1980’s without jeopardizing 
CL&P’s ability to meet its forecasted loads. 


A statement of the fees, commissions and expenses to 
be incurred by CL&P in connection with the proposed 
transactions will be filed by amendment. The proposed 
transactions were expressly approved by the 
Connecticut Public Utilities Control Authority 
(“PUCA”) by orders dated August 13, 1976. Although it 
is expected that the PUCA will be notified of the 
changes in the identities of the purchasers of interests 
in the Seabrook Project and other changes related 
thereto, no further approval will be sought from the 
PUCA. The Massachussets Department of Public 
Utilities has jurisdiction over the transfers of interests 
in the Seabrook Project to Fitchburg Gas & Electric 
Light Company, Montaup Electric Company and New 
Bedford Gas & Edison Light Company. The New Hamp- 
shire Public Service Commission has jurisdiction over 
CL&P’s sale of its interest in the Seabrook Project. The 
United States Nuclear Regulatory Commission must 
authorize the amendment of the construction permits 
reflecting the proposed changes in ownership of the 
Seabrook Project. It is stated that no other state or 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
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he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the declaration, as amended or as 
it may be further amended, may be granted and per- 
mitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20814/December 5, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6051) 


NOTICE OF PROPOSAL BY SUBSIDIARY TO ISSUE 
COMMON STOCK TO PARENT 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
inc. (“Middle South”), a registered holding company, 
and Middle South Energy, Inc. (“MSEI”), a wholly 
owned subsidiary of Middie South, have filed a post- 
effective amendment to an application-declaration pre- 
viously filed with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a), 7, 9(a), 10 and 12(f) of the 
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Act and Rule 43 promulgated thereunder as applicable 
to the proposed transaction. All interested persons are 
referred to the amended application-declaration, which 
is summarized below, for a complete statement of the 
proposed transaction. 


By Commission order dated December 20, 1977 (HCAR 
No. 20327), MSEI was authorized to issue and sell to 
Middle South, and Middle South was authorized to pur- 
chase, from time to time, through and including 
December 31, 1978, 75,000 shares of MSEI’s presently 
authorized but unissued common stock, no par value 
(“New Common Stock”), at a price of $1,000 per share 
for an aggregate cash purchase price of $75,000,000. 


Sales of New Common Stock aggregating 53,000 
shares had occurred as of October 15, 1978, leaving 
22,000 remaining shares of New Common Stock 
authorized to be sold through and including December 
31, 1978. 


It now appears that, based upon MSEl’s revised esti- 
mate of cash requirements for the remainder of 1978, it 
may be necessary for MSEI to issue and sell to Middle 
South during the remainder of 1978 an aggregate of 
only 12,000 shares of New Common Stock of the 
remaining 22,000 shares of New Common Stock which 
MSEI is authorized to issue and sell to Middle South 
during 1978. Thus, it is presently expected that 10,000 
shares of New Common Stock may remain unsold at 
December 31, 1978. 


Authority has been requested for MSEI to issue and 
sell, and for Middle South to purchase, up to such 
10,000 shares of New Common Stock (“Carryover 
Shares”) during 1979, through and including June 30, 
1979, at a price of $1,000 per share for an aggregate 
cash purchase price of $10,000,000. 


MSEI also proposes to issue and sell to Middle South, 
and Middle South proposes to purchase, from time to 
time as further described below, 75,000 additional 
shares of MSEI’s presently authorized but unissued 
common stock, no par value (“Additional Shares”) at a 
price of $1,000 per share for an aggregate cash pur- 
chase price of $75,000,000. 


MSEI will apply the proceeds of sales of Carryover 
Shares and Additional Shares to costs incurred by it in 
the construction of the Grand Gulf Project. 


As of October 15, 1978, MSEI had issued and sold 
272,000 shares of its common stock, no par value, to 
Middle South for an aggregate cash consideration of 
$272,000,000. MSEI is authorized by its articles of 
incorporation to issue up to 1,000,000 shares of its 
common stock, no par value. 


MSEI and Middle South believe it is preferable for sales 





of the Carryover Shares and the Additional Shares to be 
timed to coincide with MSEI’s cash needs from time to 
time, which are primarily determined by the nature and 
pace of the construction work on the Grand Gulf 
Project. Accordingly, MSEI and Middle South request 
that the Commission’s order permit the sale of (1) the 
Carryover Shares to occur from time to time at any time 
through and including June 30, 1979 and (2) the 
Additional Shares to occur from time to time at any 
time through and including December 31, 1979, in each 
case in increments to be determined by MSEI and 
Middle South. Each such sale will be reported to the 
Commission by a Certificate filed pursuant to Rule 24. 


To the extent funds are required from external sources 
to acquire the Carryover Shares and the Additional 
Shares, Middle South will obtain such funds through 
the issuance and sale of its unsecured short-term 
promissory notes issued under a revolving credit agree- 
ment dated as of June 29, 1978 with a group of banks 
headed by Manufacturers Hanover Trust Company, 
New York, New York, as authorized by the Commis- 
sion’s order dated June 15, 1978 (HCAR No. 20593), or 
through extensions thereof or such other forms of 
financing as may be approved by the Commission. 


Sale of the Carryover Shares and the Additional Shares 
will enable MSEI to continue construction of the Grand 
Gulf Project and to maintain capitalization ratios 
required under various agreements, including its 
Restated and Amended Bank Loan Agreement with a 
group of lending banks and its Mortgage and Deed of 
Trust dated June 15, 1977. 


A statement of the fees, commissions and expenses to 
be incurred in connection with the proposed trans- 
action will be filed by amendment. It is stated that no 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secre- 
tary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 


mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20815/December 5, 1978 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-4549) 


NOTICE OF PROPOSED EXTENSION OF TIME FOR 
ACQUIRING NOTES OF UNAFFILIATED MINING 
COMPANIES BY ELECTRIC UTILITY, AND THE 
EXTENSION OF THE MATURITY OF SUCH NOTES 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (“Penelec”), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, has filed a seventeenth 
post-effective amendment to its application previously 
filed and amended in this matter pursuant to Sections 
9(a) and 10 of the Public Utility Holding Company Act 
of 1935 (“Act’’) regarding the following proposed trans- 
action. All interested persons are referred to the appli- 
cation, as amended by said post-effective amendment, 
which is summarized below, for a complete statement 
of the proposed transaction. 


By order dated April 19, 1978 (HCAR No. 20507), this 
Commission authorized, among other things, Penelec 
to make loans to the Helvetia Coal Company 
(“Helvetia”), a non-affiliated mining company, by 
acquiring promissory notes to be issued by Helvetia in 
an amount not in excess of $12,225,000 through 
December 30, 1978. Helvetia is engaged in developing 
coal mines for the Homer City Generating Station, in 
which Penelec has a 50% interest. The other 50% 
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interest in the Homer Station is held by New York State 
Electric & Gas Corporation (“NYSEG”), a utility not 
affiliated with Penelec, which supplies 50% of the 
financing for Helvetia. By its seventeenth post- 
effective amendment filed in this proceeding Penelec 
states that as of the date hereof it and NYSEG have 
each loaned Helvetia $11,625,000, or an aggregate of 
$23,250,000, Helvetia now expects to borrow the 
remaining $1,250,000 from time to time during the 
period ending June 30, 1979. Accordingly, Penelec now 
seeks permission to extend to September 30, 1979, the 
time within which it may make loans to Helvetia, and to 
extend to December 31, 1981 the maturity of the Notes. 


By order of June 6, 1978, (HCAR 20368) Penelec was 
authorized to acquire promissory notes to be issued by 
The Helen Mining Company (“Helen”), a non-affiliated 
mining company, not later than December 30, 1978, in 
an amount not in excess of $9,750,000, representing 
one-half of the estimated cost of Helen’s requirements 
to develop and equip its coal mine. The other half of 
the financing for the coal mine was to be furnished by 
NYSEG, Penelec’s 50% co-tennant. The mine supplies 
part of the coal requirements of the first two units of 
the Homer City generating station, in which Penelec 
and NYSEG have 50% undivided interests. 


At the date hereof, Penelec and NYSEG have each 
:oaned Helen $7,750,000 or an aggregate of 
$15,500,000. The borrowings by Helen from Penelec 
and NYSEG have been secured by an indenture of mort- 
gage, as previously filed with this Commission. 


Penelec states that it does not appear that permanent 
financing of mine development will be achievable at a 
cost less than the cost of the present financing 
arrangement although efforts to explore alternatives 
continue. In view of this situation, Penelec now pro- 
poses to extend the maturity of the notes until 
December 31, 1981. The interest rates for the notes 
shall be 1%% above the prime rate for commercial 
borrowing at Manufacturers Hanover Trust Company. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$12,200, including $10,200 in attorney’s fees. 


It is stated that no state commission and no federal 
commission, other than this Commission has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application, 
as further amended by said post-effective amendment, 
which he desires to controvert; or he may request that 


he be notified if the Commission should order a 
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hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as amended by said 
post-effective amendment, or as it may be further 
amended, may be granted as provided in Rule 23 of the 
General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20816/December 5, 1978 


In the Matter of 


CENTRAL AND SOUTHWEST FUELS, INC. 
P.O. Box 10773 
Golden, Colorado 80401 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


PUBLIC SERVICE COMPANY OF OKLAHOMA 


ASH CREEK MINING COMPANY 
P.O. Box 201 
Tulsa, Oklahoma 74102 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


(70-6235) 





NOTICE OF PROPOSED FUEL EXPLORATION AND 
DEVELOPMENT BUDGET AUTHORIZATION 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CPL”), Public Service Company of 
Oklahoma (“‘PSO’’), Southwestern Electric Power 
Company (“SWEPCO”) and West Texas Utilities 
Company (“WTU”), each an electric utility subsidiary 
company of Central and South West Corporation 
(“CSW”), a registered holding company, together with 
Central and South West Fuels, Inc. (“CSWF”), a fuel 
subsidiary of CPL, PSO, SWEPCO and WTU, and Ash 
Creek Mining Company (“Ash Creek”), a mining sub- 
sidiary of PSO, have filed with this Commission an 
application-declaration pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 9(a), 10, 12 and 13 of the Act and Rules 90-95 
promulgated thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


By order in File No. 70-6086 dated August 2, 1978 
(HCAR No. 20658), this Commission authorized the 
organization of CSWF, whose common stock is owned 
by CPL, PSO and SWEPCO (each owning 30%) and 
WTU (owning 10%) (such ownership percentages here- 
inafter the “Existing Ownership Ratio”). CSWF 
conducts nonpetroleum fuel exploration, development 
and related activities as agent for its owner companies. 
Prior to the establishment of CSWF, the CSW 
operating companies conducted nonpetroleum fuel 
exploration and development generally in joint 
ventures coordinated by PSO or SWEPCO. CPL, PSO 
and SWEPCO have also conducted fuel exploration and 
development activities unilaterally or by arrangement 
with various non-affiliated companies. Expenditures 
for such activities through December 31, 1978, have 
been previously authorized in separate orders in the 
followng file numbered matters: CPL, 70-5769; PSO 
and Transok Pipe Line Company, 70-5736; PSO and 
Ash Creek, 70-5868; SWEPCO, 70-5703; and WTU, 
70-5962. Applicants-declarants propose that expendi- 
ture authorizations for all periods subsequent to 1978 
be combined, with certain exceptions noted below, ina 
single filing. Applicants-declarants also request that 
such authorization cover expenditures for the 15-month 
period from January 1, 1979, through March 31, 1980. 


The expenditure authorizations being sought for the 15 
months commencing January 1, 1979, are as follows: 


CSWF 
CPL 

PSO 
SWEPCO 


$52,932,000 
6,750,000 
30,838,500 
5,930,000 


$96,450,500 


The CSWF $52,932,000 budget authorization is com- 
posed as follows: Coal Projects, $4,189,000; Lignite 
Projects, $20,169,000; Uranium Projects, $22,194,000; 
administrative expenditures, $1,568,000; and contin- 
gency margin, $4,812,000 (a sum representing 10% of 
the total other budgeted expenditures). 


The $4,189,000 Coal Projects authorization includes 
coal exploration and development activities to be con- 
ducted in Colorado, Montana, New Mexico, Texas, 
Utah and Wyoming by CSWF as agent for the operating 
companies which will own undivided interests in any 
acquisitions as tenants in common, their respective 
interests being in the Existing Ownership Ratio. As 
agent for the operating companies, CSWF would con- 
tinue the acquisition of leasehold interests and surface 
titles, the disposal of interests deemed not attractive or 
appropriate to the operating companies’ needs, geo- 
logical evaluation and testing and exploratory drilling 
and other related engineering and evaluation pro- 
cesses. Activities may be entered into through joint 
ventures, partnerships or other, enterprises involving 
entities not affiliated with the operating companies, 
and may entail farm-ins, farm-outs and other trans- 
actions. 


The $20,169,000 Lignite Projects authorization 
includes allocations among its activities as follows: 
Karnack-Woodlawn/Smithland Area (Texas), 
$3,789,000; Walker-Grimes Area (Texas), $3,348,000; 
Cass-Morris Area (Texas), $1,382,000; Dolet Hills Area 
(Louisiana), $2,500,000; South Halisville Area (Texas); 
$6,500,000; and preliminary exploration and acqui- 
sitions, $2,650,000. 


At September 30, 1978, the Karnack-Woodlawn/Smith- 
land prospect involved 33,215 net acres and cumulative 
expenditures of $3,300,702 since the inception of 
exploration and development. Drilling has identified a 
potentially viable lignite deposit with identified 
cesources of approximately 300,000,000 tons in six 
seams with a minimum of three feet of lignite thick- 
ness and a maximum of 150 feet of overburden. CSWF 
plans further leasehold assembley which could, 
depending upon drilling evaluations and other factors, 
entail the acquisition of up to 10,000 additional net 
acres. This prospect’s lignite is estimated to be 
sufficient for two 640 MW units, Karnack | & Il. Some 
$3,789,000 of the lignite budget is projected for further 
exploration, acquisition and development of this 
prospect. 


At September 30, 1978, the Walker Grimes prospect 
involved 50,737 net acres and cumulative expenditures 
of $4,338,118 since the inception of exploration and 
development. Drilling has identified resources of 
approximately 490,000,000 tons in ten seams with a 
minimum of three feet of lignite thickness under less 
than 150 feet of overburden. Further leasehold 


SEC DOCKET/397 





assembly could entail the acquisition of up to 25,000 
additional net acres. This prospect’s lignite is esti- 
mated to be sufficient for two 640 MW units, Walker | 
and II. Some $3,348,000 of the lignite authorization is 
budgeted for further exploration, acquisition and 
cevelopment of this prospect. 


At September 30, 1978, the Cass-Morris prospect 
involved 12,781 net acres and cumulative expenditures 
of $865,955 since the inception of exploration and 
development. Drilling has not progressed to permit 
evaluations of the quantity and quality of lignite avail- 
able, although it is estimated that about 50,000,000 
tons could be mined, about one-third of which is 
included in CSW system leaseholds. Applicants- 
declarants state they cannot predict whether sufficient 
lignite will be available on this prospect to fuel a 
generating unit. Some $1,382,000 of the lignite authori- 
zation is for further exploration, acquisition and 
development of this prospect. 


At September 30, 1978, the Dolet Hills prospect 
involved 15,569 net acres and cumulative expenditures 
of $2,685,718 since the inception of exploration and 
development. Drilling has identified resources of over 
250,000,000 recoverable tons, nearly half of which are 
under SWEPCO control. The fuel obtained from this 
area is planned to be used for a 640 MW unit to be 
owned in equal shares by SWEPCO and Central Louis- 
iana Electric Power Company, a non-affiliated utility. 
No Dolet Hills lignite will become available to other 
CSW operating companies. SWEPCO owns all CSW 
interests in this area and will reimburse CSWF for all 
related exploration and development expenditures. 
Some $2,500,000 of the lignite budget, all to be borne 
by SWEPCO, is allocated for further exploration and 
development of this prospect. 


At September 30, 1978, the South Halisville prospect 
involved 39,172 net acres and cumulative expenditures 
of $4,830,379 since the inception of exploration and 
development. Drilling has identified resources of more 
than 120,000,000 tons in three seams with a minimum 
of a three feet lignite thickness under less than 140 feet 
of overburden. SWEPCO controls more than half of the 
recoverable tonnage on this prospect. The _ fuel 
obtained from this prospect will support a SWEPCO- 
only 640 MW unit (Pirkey), planned for operation in 
1984, with a requirement of 75 to 90 million tons of fuel 
over the unit’s 30-year useful life. It is anticipated that 
additional acquisitions and development in the area 
will permit the construction of a second SWEPCO- 
only 640 MW unit. No South Hallsville lignite will be 
available to other CSW operating companies. SWEPCO 
owns all CSW interests in this area and will reimburse 
CSWF for all related exploration and development 
expenditures. Some $6,500,000 of the lignite budget, 
all to be borne by SWEPCO, is allocated to further 
exploration and development of this prospect. 
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In addition to the prospects specified above, the lignite 
budget includes an allocation of $2,650,000 for prelimi- 
nary exploration and acquisitions, on other prospects 
which have not been delineated but which may be dis- 
covered to be compatible with the operating 
companies’ plans and fuel needs. 


The $22,194,000 CSWF uranium budget includes 
uranium exploration and development activities to be 
conducted in Arizona, Colorado, Idaho, New Mexico, 
Utah and Wyoming. It is stated that CSWF, as agent for 
the operating companies, will continue to conduct 
exploratory drilling mainly on the Chaco Canyon and 
Seven Lakes properties in New Mexico and the Uravan 
joint venture in Colorado, with other exploratory 
drilling on the Gallup SAG state leases in New Mexico 
and assessment work and core drilling on the Whet- 
stone Mountains joint venture in Arizona. No further 
drilling is planned on Salt Valley Anticline in Utah due 
to unfavorable drilling results. Exploratory drilling pro- 
grams to determine the extent, grade and thickness of 
uranium deposits will be required for several years 
before development drilling to delineate uranium 
reserves can proceed, and no mining operations can be 
expected until well into the 1980’s. Approximately 
$11,000,000 of the uranium budget has been allocated 
for a possible purchase of a major property in Wyoming 
with proved reserves of about 2,000,000 pounds and 
which may, after further exploration and analysis, be 
shown to contain a substantially greater quantity. 
Negotiations for this purchase are not expected to be 
concluded until early 1979. 


Under the uranium budget CSWF, as agent for PSO, 
will continue preliminary exploratory drilling on 
prospects in Colorado, Wyoming and Arizona which 
are wholly owned by PSO, which will be charged with 
all of CSWF’s expenditures related thereto. Ownership 
of these prospects will not be reallocated among the 
CSW operating companies until exploration demon- 
strates some promise for development. Expenditures 
of $2,125,000 of the uranium budget have been 
allocated for such exploration. 


CSWF has also allocated $1,568,000 of its total budget 
to cover administrative, general and miscellaneous 
services, such budget to be allocated according to the 
operating companies respective interests in CSWF. 
CSWF also proposes to provide at cost administrative, 
general and miscellaneous services for Ash Creek 
which will be charged to Ash Creek and which do not 
constitute a significant portion of the $1,568,000 
budget. Applicants-declarants also propose a contin- 
gency margin of $4,812,000 (10% of all the projects 
specified above plus the administrative budget) to 
allow for unforeseeable increases in the cost or extent 
of planned activities. e 


Authority is also requested for Ash Creek and the 





operating companies to reimburse CSWF for expen- 
ditures made under the proposed CSWF budget each 
month, subject only to the conditions (a) that all such 
expenditures fall within the overall CSWF 15-month 
ceiling, and (b) that all reimbursements are made in 
accordance with the Existing Ownership Ratio, except 
as specifically noted above. Expenditures for adminis- 
trative or general services would also be reimbursed in 
accordance with the Existing Ownership Ratio, while 
expenditures for administrative or consulting services 
provided to a specific CSW system company would be 
reimbursed entirely by the company receiving such 
services. 


It is estimated that of the total $52,932,000 CSWF bud- 
get, $12,109,000 (23%) would be reimbursed by CPL; 
$14,504,000 (27%) would be reimbursed by PSO; 
$22,283,000 (42%) would be reimbursed by SWEPCO; 
and $4,036,000 (8%) would be reimbursed by WTU. 
Ash Creek’s share of CSWF’s administrative expenses 
would be less than 1% of the CSWF budget. These 
shares would exclude any allowance for funds used 
during construction or any internal administrative over- 
head which the operating companies might reflect on 
their books as a result of their participation in the 
CSWF fuel exploration and development programs. 


The allocations proposed above are subject to develop- 
ments in the CSW interconnection proceedings being 
conducted under HCAR No. 19361 (Admin. Proc. File 
No. 3-4951). Should such proceedings result in the 
adoption of generating plans which would make the 
allocations inappropriate for each company’s fuel 
needs, then applicants-declarants would apply for 
supplemental authority to reallocate fuel interests and 
expenditures in a manner consistent with the revised 
proportions of ownership of future generating plants. 


CPL, PSO and SWEPCO request expenditure authori- 
zations of $6,750,000, $30,838,500 and $5,930,000, 
respectively (excluding any allowance for funds used 
during construction), for the 15-month period ending 
March 31, 1980, for oil and gas exploration and 
development activities to be conducted by them uni- 
laterally or with non-affiliated entities. CPL, PSO and 
SWEPCO propose to continue severally to acquire 
leasehold interests and surface titles, to dispose of 
interests deemed not attractive or appropriate to their 
needs, to conduct geological evaluation and testing, to 
drill exploratory and development wells, to operate 
wells, to acquire and operate gathering and pipeline 
facilities in connection with gas or oil wells in which 
any of them has a participation, to arrange for any 
necessary treatment or processing and to make inci- 
dental sales of products or by-products where no use 
can feasibly be made of them. Activities may be 
entered into through joint ventures, partnerships or 
other non-affiliated entities and may involve farm-ins, 


farm-outs, bottom-hole, or dry-hole contributions and 
other transactions. 


At September 30, 1978, CPL had acquired 17,591 net 
leasehold acres containing estimated proved reserves 
of 7,192,000 mcf of gas and 475,287 barrels of oil. 
Expenditures since the inception of the program have 
totalled $10,127,833, of which $7,954,560 was 
expended in connection with the Haas-McNeil-Wilson 
venture described in File No. 70-5769. All of the 
$6,750,000 budgeted for the upcoming 15-month 
period is for this program. CPL does not expect to 
initiate significant new oil and gas exploration 
ventures, although it does plan to continue and expand 
its present programs as long as they remain promising 
as a supplemental source of fuel for existing oil—and 
gas-fired generating units. 


At September 30, 1978, PSO had acquired 309,671 net 
leasehold acres containing estimated reserves of 
36,025,740 mcf of gas and 1,757,642 barrels of oil, 
having spent $30,568,640 since the inception of its oil 
and gas exploration and development program. PSO is 
also a participant in a fuel exploration and development 
program with Saga Petroleum U.S.A. in Mississippi, 
which has been the subject of a separate authorization 
in File No. 70-5601. Of the $30,838,500 budgeted for 
the 15-month period ending March 31, 1980, approxi- 
mately $30,166,000 will be spent under ongoing pro- 
grams in Oklahoma in the Anadarko and Arkoma Basin 
areas, 90% in the Anadarko area and 10% in the 
Arkoma area. Approximately $672,500 has been allo- 
cated for enlargement of the Chunchulla gas 
processing plant in Mississippi and for pressure main- 
tenance for increased recoveries of reserves. 


At September 30, 1978, SWEPCO had acquired 3,615 
net leasehold acres of oil and gas interests, having 
spent $28,466,730 since the inception of its oil and gas 
exploration and development program. Through 
September 30, 1978, SWEPCO had participated in the 
drilling of 74 wells of which 41 were producing, 7 were 
shut-in pending completion of pipeline and gathering 
systems, 18 were plugged and abandoned as dry or 
uneconomical to produce, 1 was being drilled, 3 were 
awaiting completion, 2 were in the process of 
completion and 2 were farmed out. SWEPCO 
anticipates continuing oil and gas exploration and 
development largely in or near its service territory, and 
has budgeted $5,930,000 for such purposes for the 15- 
month period ending March 31, 1980. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$15,000, including legal fees of $10,000. It is stated 
that no state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated addres- 
ses, and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20817/December 5, 1978 


In the Matter of 


NORTHEAST UTILITIES SERVICE COMPANY 
Berlin, Connecticut 


(70-6220) 


ORDER AUTHORIZING SALE AND LEASEBACK OF 
COMPUTER EQUIPMENT 


Northeast Utilities Service Company (“NUSCO”), a 
service company subsidiary of Northeast Utilities, a 
registered holding company, has filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 9(a), 10 and 12(d) of 
the Public Utility Holding Company Act of 1935 (“Act”) 
regarding the proposed transaction. 
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NUSCO, in connection with its obligation to provide 
central dispatching and other services for the New 
England Power Pool (‘“NEPOOL”), proposes to lease 
up to approximately $1,450,000 worth of data pro- 
cessing equipment which together with the related 
software will comprise the basis for a new automated 
dispatching system to be installed at the New England 
Power Exchange (“NEPEX”), the central dispatching 
exchange for NEPOOL. NEPEX is located at the head- 
quarters of Western Massachusetts Electric Company, 
an associate company of NUSCO, in West Springfield, 
Massachusetts. NUSCO’s obligation to provide the 
services (including dispatching services) required for 
the operation and maintenance of NEPEX and other 
miscellaneous services for NEPOOL are described in 
the Service Agreement between Northeast Utilities 
Service Company and the Participants Under the New 
England Power Pool Agreement dated as of October 1, 
1972 (“Service Agreement’’). NUSCO has been 
providing such services since 1970. 


The new NEPEX system will replace an existing 
computerized dispatching system having more limited 
capabilities. NUSCO expects that most of the equip- 
ment will be delivered by the manufacturers to NEPEX 
in November, 1978 and that the balance will be 
delivered in February, 1979. After a short testing period 
the equipment will become available for use in the 
development of software for the system. Software 
development is expected to be completed and the new 
dispatching system put into service in the Fall of 1979. 
The software for the system is not included in the 
proposed lease. That portion of the system which will 
be leased pursuant to the proposed transaction is here- 
after referred to as the “System.” 


Under the proposed transaction, which is being 
arranged by New England Merchants Leasing 
Corporation, NUSCO will enter into an Agreement and 
Lease (“Lease Agreement”) with Melcorp Leasing, Inc. 
(“Lessor”). Pursuant to the Lease Agreement and prior 
to putting any part of the System into service, NUSCO 
will either arrange for the Lessor to acquire such part 
from the vendor or will itself purchase such part and 
resell it to the Lessor. In the latter case, NUSCO will be 
reimbursed, in cash, for all of its estimated investment 
with respect to the System prior to the Lessor’s taking 
of title. The Lessor will hold title to the System and 
when the System is delivered to and accepted by the 
Lessor, the Lessor will simultaneously lease back the 
System to NUSCO pursuant to the Lease Agreement. It 
is expected that the base term of the lease will 
commence upon the in-service date of the last 
component of equipment which is expected to occur in 
February, 1979. Since the bulk of the equipment will be 
installed and put in service in late November or garly 
December, 1978, until the base term commences, 
NUSCO will pay “interim rent” on such equipment at a 
rate which is expected to be 115% of the prime rate per 





annum at Mellon Bank, N.A. The base term of the lease 
will extend for seven years, with NUSCO having a right 
to purchase the System on a fair market value basis at 
the expiration of the lease term. If NUSCO does not 
purchase the System at the end of the lease term, the 
System will be returned to the Lessor. It is expected 
that NUSCO will assign the benefits of the Service 
Agreement to the Lessor insofar as the provisions of 
the Service Agreement permit NUSCO to be reimbursed 
by the participants in NEPOOL for the rental costs for 
the System. The lease will be a “net lease” in that 
NUSCO will assume all costs of operating and main- 
taining the System, including the payment of taxes and 
insurance. 


The average annual rental, which will be payable by 
NUSCO in eighty-four equal monthly amounts, will be 
approximately 16.3% of the Lessor’s cost for the 
System. In terms of annual interest costs, the average 
simple interest rate thereof to NUSCO embodied in the 
rentals will be approximately 6.1% per annum. These 
rental payments are premised upon the availability of 
certain tax benefits to the Lessor. In the event that any 
of the premises proves to be incorrect or unavailable, 
the lease rentals will be adjusted upwards so that the 
hypothetical after-tax yield on which the lease rentals 
are based will be maintained. As long as NUSCO is not 
in default under the lease, it shall be entitled to the 
exclusive possession, use and quiet enjoyment of the 
System during the term of the lease. 


NUSCO, in connection with the above-described trans- 
action, has requested Commission approval to sell and 
lease back up to approximately $1,450,000 of data pro- 
cessing equipment comprising the System. The dollar 
amount reflects that, in addition to the cost of the 
various components of leased equipment, the Lessor’s 
cost may include additional amounts for transportation 
and other costs which amounts have not yet been 
finally determined. 


The proposed transaction will allow NUSCO to obtain 
under favorable terms up to approximately $1,450,000 
of equipment necessary to fulfill its obligation for pro- 
viding dispatching services for NEPOOL. NUSCO 
states that the net lease approach is the most reason- 
able and least expensive method now available to it for 
the acquisition of the equipment. It is further stated 
that if NUSCO were to purchase the System using its 
conventional financing methods i.e. through borrow- 
ings from its parent, Northeast Utilities, at the pre- 
vailing prime interest rate plus one-quarter percent, the 
annual cost to the Applicant would be significantly 
higher than the approximately 6.1% for the rental 
charge: The reduction in costs to NUSCO will, in turn, 
benefit the NEPOOL participants which are obligated 
under the Service Agreement to reimburse NUSCO’s 
rental costs. 


The fees, commissions and expenses to be incurred by 
NUSCO in connection with the proposed transaction 
are estimated at $13,000, including legal fees of 
$11,000. It is stated that no state or federal commis- 
sion, other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20760), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


'T IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20818/December 6, 1978 


In the Matter of 

PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 

Tulsa, Oklahoma 74102 

CENTRAL AND SOUTH WEST CORPORATION 
P.O. Box 1631 

Wilmington, Delaware 19899 

(70-6237) 


NOTICE OF PROPOSED CAPITAL CONTRIBUTION BY 
HOLDING COMPANY TO SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Central and South 
West Corporation (“CSW”), a registered holding com- 
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pany, and Public Service Company of Oklahoma 
(“PSO”) one of CSW’s electric utility subsidiary com- 
pany, have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Sections 
6(a), 7, 9, 10, and 12(f) of the Act and Rules 23, 43 and 
45 promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are referred 
to the application-declaration, which is summarized 
below, fora complete statement of the proposed trans- 
action. 


CSW proposes to make a $15,000,000 capital contri- 
bution to PSO. The capital contribution will be added 
to PSO’s common stock paid-in surplus account and 
will be used to repay short-term debt incurred in 
connection with its 1978 construction expenditures. As 
of December 15, 1978, short-term debt for PSO will be 
approximately $25,000,000. This Commission has 
authorized through December 31, 1978 short-term debt 
for PSO not to exceed $80,000,000 (HCAR No. 20608). 
PSO estimates that its construction expenditures for 
1978 will be $198,000,000, of which $142,000,000 had 
been expended by October 31, 1978. 


CSW proposes to finance the capital contribution 
through the issuance and sale of $15,000,000 of its 
common stock through its dividend reinvestment plan, 
its employee stock ownership pian and its thrift plan, 
all of which were previously approved by this 
Commission (HCAR Nos. 19850, 19710, 20675, and 
20742). 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. Fees and 
expenses to be incurred in connection with the 
proposed transaction are estimated at $2,550, 
including legal fees of $500. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 28, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail (air mail 


if the person being served is located more than 500. 


miles from the point of mailing) upon the applicants- 
declarants at the above-stated addresses, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
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the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from © 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20819/December 6, 1978 


In the Matter of 

CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 

New York, New York 10020. 

CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 


CONSOLIDATED NATURAL GAS SERVICE COM- 
PANY, INC. 


CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 

(70-6153) 


NOTICE OF POST-EFFECTIVE AMENDMENT. RE- 
GARDING INTRASYSTEM FINANCING 


NOTICE IS HEREBY GIVEN that Consolidated Natural 





Gas Company (“Consolidated”), a registered holding 
company, and its above-named subsidiary companies 
have filed with this Commission a post-effective 
amendment to the application-declaration in this pro- 
ceeding pursuant to Sections 6(a), 7, 9(a), 10, and 
12(b) of the Public Utility Holding Company Act or 1935 
(“Act”) and Rule 45 promulgated thereunder regarding 
certain proposed transactions. All interested persons 
are referred to the post-effective amendment to the 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


By orders in this proceeding dated June 5, 1978, 
August 15, 1978, and November 28, 1978 (HCAR No. 
20578, 20674, and 20796), Consolidated was authorized 
to issue and sell short-term notes to banks and 
commercial paper and to provide financing for certain 
of its subsidiary companies. In the present post- 
effective amendment, additional financing is proposed 
for CNG Producing and three other subsidiary com- 
panies that would take place in 1979 prior to 
Commission authorization of the system’s financing 
program for that year. 


Consolidated proposes to make open account 
advances of up to $15,000,000 to CNG Producing 
Company (“CNG Producing”) to finance exploration 
and development of Gulf offshore leases. Such 
advances will be made as called for from time to time 
by the Treasurer of CNG Producing through May 31, 
1979, and will bear interest at the prime commercial 
rate of interest at The Chase Manhattan Bank, N.A., in 
effect from time to time. The advances, to the extent 
outstanding, will be repaid through long-term 
financing for which authorization will be requested in 
the system’s 1979 financing program. 


Consolidated also proposes to make open account 
advances of up to $10,000,000 to Consolidated System 
LNG Company (“LNG Company”) to finance working 
capital requirements. Such advances may be made, 
repaid, and remade, as requested from time to time by 
the Treasurer of LNG Company, through May 31, 1979, 
upon letter agreement. The open account advances will 
be repaid on or before a date not more than one year 
from the date of the first advance, with interest at sub- 
stantially the same effective rate of interest as the 
related commercial paper or short-term bank 
borrowings by Consolidated. Should Consolidated 
have no commercial paper sales or bank borrowings 
during this period, the interest rate would be the prime 
commercial interest rate of The Chase Manhattan 
Bank, N.A., in effect from time to time. 


In.said.order of June 5, 1978, CNG Research Company 
(“CNG Research”) was authorized to issue and sell 
| 20,000 shares of its common stock, $100 par value, at 
par, aggregating $2,000,000, (and Consolidated was 
authorized to acquire such shares) during 1978 to 


finance continuing research projects. CNG Research 
will not require all of such financing during 1978 but 
will require an estimated $400,000 during the early 
months of 1979. Therefore, it is now requested that this 
authorization be extended from December 31, 1978, to 
and including May 31, 1979. Moreover, further 
financing of these research projects is needed, and it is 
proposed that Consolidated purchase and CNG 
Research issue and sell an additional 10,000 shares of 
its common stock, at par, aggregating $1,000,000, 
prior to May 31, 1979. 


In said order of June 5, 1978, CNG Coal Company 
(“Coalco”) was authorized to issue and sell during 
1978, and Consolidated was authorized to acquire, 
25,000 shares of Coalco’s common stock, $100 par 
value, at par, aggregating $2,500,000. Only an esti- 
mated $1,050,000 related to this authorization is 
expected to have been used by year end, expended on 
the acquisition of coal reserves in western 
Pennsylvania. Accordingly, a request has also been 
made for an extension of the period to issue and sell 
the balance of said shares until May 31, 1979. It is 
further proposed that during the period January 1-May 
31, 1979, an additional 5,000 shares of common stock 
be issued and sold to Consolidated, at par, aggre- 
gating $500,000, also to be used for acquiring coal 
reserves. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the pro- 
posed transactions. The fees and expenses to be 
incurred in connection with the proposed transactions 
are estimated not to exceed $750, including $650 for 
the system service company charges, at cost. All of 
such fees and expenses are to be paid by Consolidated. 
It has also been proposed that the Rule 24 certificates 
of notification regarding the proposed transactions be 
filed on a quarterly basis. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 2, 1979, request in 
writing that a hearing be held in respect of such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment to the application- 
declaration which he desires to controvert; or he may 
request that he be notified should the Commission 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as now amended or as it may further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
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and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20820/December 7, 1978 


In the Matter of 

MIDDLE SOUTH UTILITIES, INC. 
SYSTEM FUELS, INC. 

LOUISIANA POWER & LIGHT COMPANY 


NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-5259) 


SUPPLEMENTAL ORDER REGARDING LINE OF 
CREDIT BETWEEN BANK AND NONUTILITY SUB- 
SIDIARY COMPANY TO FINANCE FUEL PROCURE- 


MENT FOR OWNER ASSOCIATE UTILITY COM- 
PANIES 


Middle South Utilities, Inc. (“Middle South”), a regis- 
tered holding company, its public-utility subsidiary 
companies, Arkansas Power & Light Company 
(“Arkansas”), Louisiana Power & Light Company 
(“Louisiana”), Mississippi Power & Light Company 
(“Mississippi”), and New Orleans Public Service Inc., 


(“NOPSI”) (collectively referred to as “Operating 
Companies”), and System Fuels, Inc., (“SFI”), a 
jointly-owned nonutility subsidiary company of 
Operating Companies, have filed with this Commission 
a fourth post-effective amendment to the declaration in 
this proceeding pursuant to Sections 6(a), 7, and 12(b) 
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of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 45 promulgated thereunder regarding 
the following proposed transactions. 


By orders in this proceeding dated December 8, 1972, 
September 17, 1973, November 25, 1974, and 
December 1, 1976 (HCAR Nos. 17797, 18097, 18679, 
and 19779), the Commission authorized SFI to issue 
and sell its unsecured promissory. notes, in an 
aggregate amount not exceeding $25,090,000 out- 
standing at any one time, to Hibernia National Bank in 
New Orleans (“Hibernia”) from time to time for a period 
of six years from the date of a loan agreement 
(December 8, 1972) among Hibernia, SFI, Operating 
Companies, and Middie South. Under the loan agree- 
ment, nine other banks are participating to the extent 
of $21,590,000 or 86.1% of the borrowings. It is stated 
that as of September 30, 1978, SFI had issued notes 
under the line of credit in the aggregate principal 
amount of $25,090,000, the proceeds of which were 
applied by SFI toward the purchase of oil for use as 
fuel by Arkansas, Louisiana, Mississippi, NOPSI, and 
Arkansas-Missouri Power Company. 


It is now proposed that the period of the borrowings be 
extended for two more years so that notes issued pur- 
suant to the loan agreement will be payable on or 
before December 8, 1980. Section 4 of the loan agree- 
ment will be amended to modify the method for deter- 
mining the rate of interest from one based on the rate 
charged by Citibank, N.A., New York, New York, on 
commercial loans of 90-day maturities plus three- 
fourths of one percent (%4%) to one based on the rate 
charged by Citibank on commercial loans of 90-day 
maturities. Section 6(b) of the loan agreement will also 
be amended to revise the capitalization restriction on 
SFI’s repayment of any loans made to it by Arkansas, 
Louisiana, Mississippi, or NOPSI so that such repay- 
ment cannot be made if as a result the total of SFI’s 
capital stock, surplus, and indebtedness to its parent 
companies would be less than 35% of SFI’s total 
capitalization excluding indebtedness due within one 
year. All the other terms and conditions related to the 
borrowings remain the same. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said post-effective amend- 
ment to the declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20769), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 





declaration, as amended by said post-effective amend- 
ment, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20821/December 7, 1978 


In the Matter of 
NINEVEH WATER COMPANY 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6067) 


NOTICE OF PROPOSED INCREASE IN LOANS TO 
WATER COMPANY SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (“Penelec”), an electric utility subsidiary 
company of General Public Utilities Corporation, a 
registered holding company, and Nineveh Water Com- 
pany (“Nineveh”), a water company subsidiary of 
Penelec, have filed with this Commission a post- 
effective amendment to their application-declaration 
previously filed and amended in this matter pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 6, 7, 9(a), 10 and 12(b) of 
the Act and Rules 43 and 45 promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the application-declaration, as 
amended by said post-effective amendment, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By order dated December 22, 1977 (HCAR No. 20333), 
Nineveh was authorized to issue and sell up to 
$800,000 principal amount of its demand notes to 
/ Penelec through December 31, 1978. The proceeds 
from such borrowings were to be used by Nineveh to 


repair its facilities damaged by the July 1977 flood at 
Johnstown, Pennsylvania and to modify the Findley 
Run Dam. Through November 27, 1978, Nineveh has so 
issued and sold $420,000 of such notes. 


By post-effective amendment it is stated that the esti- 
mated cost of repairs and improvement has increased 
from $800,000 to $1,231,000, all of which increase is 
attributable to additional work at the Findley Run Dam 
spillway, as follows: 


$368,000 
25,000 
22,000 
16,000 


Increase spillway capacity 
Warning system 
Pizemeter installation 
Contingency 


$431 ,000 


Applicants-declarants request that the aggregate 
principal amount of notes which Nineveh is authorized 
to issue and sell to Penelec be increased by $431,000 to 
$1,231,000 and that the period within which such 
notes be issued and sold be extended until December 
31, 1979. Such notes will bear interest at a rate of 1.25 
times the prime rate in effect from time to time at 
Mellon Bank. Interest on the notes shall be paid by 
Nineveh only if and to the extent that the “available net 
income,” as defined in the notes, is sufficient to pay 
such interest. 


Nineveh has applied to the Small Business Adminis- 
tration (“SBA”) for a $775,600 disaster relief loan, 
which loan is the subject of a separate application 
before this Commission (File No. 70-6201) and the pro- 
ceeds from which loan would be used by Nineveh to 
repay the borrowings from Penelec. It is stated that 
Nineveh has requested the SBA to increase the amount 
of that loan to $1,230,600 to reflect the increased cost 
of repairs and improvements. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $1,000. It is stated that the Pennsylvania 
Public Utilities Commission has jurisdiction over the 
proposed transaction and that no other state 
commission and no federal commission, other than 
this Commission, has such jurisdiction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 2, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration, as amended by said post-effective amend- 
ment, which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
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addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of suc h 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date the application- 
declaration, as amended by said post-effective amend- 
ment or as it may be further amended, may be granted 
and permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 520/December 4, 1978 


The Securities and Exchange Commission has issued 
an order under the Trust Indenture Act (“Act”) on appli- 
cation of Union Tank Car Company that the trusteeship 
of The Northern Trust Company under two Equipment 
Trust Agreements is not so likely to involve a material 
conflict of interest as to make it necessary to disqualify 
The Northern Trust Company from acting as trustee. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10504/December 1, 1978 


In the Matter of 
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AMERICAN VARIABLE ANNUITY LIFE ASSURANCE 
COMPANY 


and 


AMERICAN VARIABLE ANNUITY LIFE ASSURANCE 
COMPANY SEPARATE ACCOUNTS D AND E 

440 Lincoln Street 

Worcester, MA 01605 


(70-4394) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
11 OF THE ACT APPROVING CERTAIN OFFERS OF 
EXCHANGE AND PURSUANT TO SECTION 6(c).OF 
THE ACT FOR EXEMPTION FROM THE PROVISIONS 
OF SECTIONS 26(a) and 27(c)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that American Variable 
Annuity Life Assurance Company (the “Company”) and 
American Variable Annuity Life Assurance Company 
Separate Accounts D and E (the “Separate Accounts”), 
as issuers of the Company’s individual non-qualified 
variable annuity contracts to be funded by the Separate 
Accounts (the “Contracts”), have filed an application 
on November 13, 1978, pursuant to Section 11 of the 
Investment Company Act of 1940 (the “Act”) for an 
order approving certain offers of exchange and 
pursuant to Section 6(c) of the Act exempting the 
Company and the Separate Accounts (hereinafter 
collectively referred to as the “Applicants”) from 
Sections 26(a) and 27(c)(2) of the Act. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representations 
therein which are summarized below. 


The Company is a stock life insurance company 
organized under the provisions of the Delaware 
Insurance Code in July 1974. It is the successor in 
interest by virtue of merger to the stock life insurance 
company of the same name which was incorporated in 
the State of Arkansas in January 1967. The Company is 
a wholly-owned subsidiary of State Mutual Life 
Assurance Company of America (“State Mutual”), a 
mutual life insurance company incorporated under the 
laws of the Commonwealth of Massachusetts in 1844. 
The Company’s principal operational office is in 
Worcester, Massachusetts. As of December 31, 1977, 
the Company had total assets in excess of $60 million 
and capital and surplus in excess of $3.5 million. As of 
June 30, 1978, capital and surplus of the 
Company exceeded $4 million. 


The Separate Accounts are separate accounts of the 
Company established by the Board of Directors of the 
Company, pursuant to Section 2933 of the Delaware 
Insurance Code, on February 21, 1978 to fund certain of 
the Company’s variable annuity contracts. The 
Separate Accounts are registered collectively as a unit 





investment trust under the Act. The assets of Separate 
Account D will be invested entirely in shares of 
Colonial Option Income Fund, Inc.; the assets of 
Separate Account E will be invested entirely in shares 
of Colonial Income Fund, Inc. (hereinafter referred to 
as the Funds). 


The Funds are registered as open-end diversified 
management investment companies under the Act and 
are managed and distributed by Colonial Management 
Associates, Inc. (“Colonial”) which is indirectly a 
wholly-owned subsidiary of State Mutual. Colonial is 
registered as an investment adviser under the Invest- 
ment Advisers Act of 1940 and as a broker-dealer under 
the Securities Exchange Act of 1934 and is a member of 
the NASD. Colonial will serve as principal underwriter 
for the Contracts. 


The Company proposes to issue a new series of 
individual single payment deferred variable annuity 
contracts to be funded through the Separate Accounts. 
Net purchase payments, in a minimum amount of 
$10,000, may be allocated to either or both Separate 
Accounts, subject to a minimum of $1,000 allocated to 
each separate account to which net purchase payments 
are allocated. Purchase payments under the Contracts 
may be allocated to accumulate in either or both 
Separate Accounts. 


Subject to consent of the Company, the contracts 
permit a Contract Owner prior to the annuity 
commencement date to transfer all or a portion of the 
accumulated value in one Separate Account to the 
other Separate Account without imposition of any 
charge for sales and administrative expense. Currently, 
the Company imposes the following non-discrimina- 
tory restrictions on transfers: 


(1) Each transfer must involve a minimum of $1,000. 


(2) If the transfer would reduce the value of the 
account from which the transfer is made to less than 
$1,000, the Company will include the remaining value 
in the amount transferred. 


(3) At least 30 days must have elapsed since the last 
transfer, if a previous transfer has been made. 


Such restrictions are subject to change by the 
Company. Applicants state that the transfer privilege, 
including any restrictions currently imposed by the 
Company, will be described in the current 
prospectuses relating to the Contracts. 


Appli¢ants further state that the purpose of the transfer 
provisions of the contracts is to provide the contract 
“ owners the flexibility to re-direct their investments as 
they deem appropriate from time to time. 


Section 11 


Section 11(a) makes it unlawful for any registered 
open-end investment company to make an offer to the 
holder of a security of such company to exchange that 
security for a security in the same or any other invest- 
ment company on any basis other than the net asset 
value of such securities, unless the terms of the offer 
have been first submitted to and approved by the 
Commission. Subsection (c) of Section 11 applies the 
provisions of subsection (a) “irrespective of the basis 
of the exchange” to “any type of offer or exchange of 
the securities of registered unit investment trusts or 
registered face amount certificate companies for the 
securities of any other investment company.” 


Applicants state that the transfer provision of the 
Company’s contracts would permit a transfer of 
accumulated values under one Separate Account to the 
other Separate Account, both Separate Accounts being 
registered collectively as a unit investment trust and 
the transfers would thus involve an “exchange” from 
one “division” of the unit investment trust to another 
“division” of the same unit investment trust. 
Applicants state that there would be no change in or 
exchange of the variable annuity contracts for which 
the Separate Accounts serve as funding vehicles. How- 
ever, in the event Section 11(a) may be considered 
applicable by virtue of Section 11(c), Applicants are 
seeking, to the extent necessary, approval of the 
Commission pursuant to Section 11 of the Act for an 
exemption from the provisions of Section 11 so that 
Applicants may offer owners of the contracts the 
transfer provisions described above, subject to the 
right of the Company to change non-discriminatory 
restrictions on such transfers described above by 
reducing or increasing the minimum amounts transfer- 
able and the time period between transfers. 


Applicants state that the exchanges will be based on 
the unit values of the Separate Accounts next 
computed after a written request signed by the Con- 
tract Owner is received at the Company’s principal 
office and no fee, penalty or other charge will be 
assessed by the Company against contract owners for 
utilizing such transfer provision. 


Applicants assert that the transfer privilege provided by 
Applicants is in no way inequitable to Contract 
Owners. Applicants state that the transfer provision is 
undertaken on an entirely no-load basis; the transfers 
will be effected at the current unit values of the 
Separate Accounts which is equivalent to an exchange 
at net asset value per share. Neither the Company nor 
either of the Separate Accounts will receive any charge 
or load in connection with the exercise of the transfer 
provision. Applicants state that current prospectuses 
of both the Separate Accounts and the Funds 
requested by the investor will be provided to any such 
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Contract Owner, as required by law, in connection with 
the exercise of this transfer provision. The terms of the 
Contract will remain the same. Applicants assert that 
the main reason for transfer provisions is to provide 
Contract Owners with the right to transfer accumulated 
values to a Separate Account which operates under 
investment objectives more closely aligned to such 
Contract Owner’s current financial objectives and to 
provide such Contract Owner flexibility in financial 
planning. Applicants further assert that allowing 
transfers on the terms described herein is consistent 
with the protection of Contract Owners and the 
purposes clearly intended by the policy and provisions 
of the Act. 


Sections 26(a) and 27(c)(2) 


Sections 26(a) and 27(c)(2) of the 1940 Act provide, in 
substance, that a registered unit investment trust or 
issuer of a periodic payment plan certificate and any 
depositor and underwriter for such investment 
company are prohibited from selling periodic payment 
plan certificates unless the proceeds of all payments, 
other than the sales load, are deposited with a qualified 
bank as trustee and are held under an indenture or 
agreement containing the following provisions: (1) that 
the trustees or custodian be a bank of a designated 
size, (2) that the assets be held in trust and only certain 
charges be made against them, (3) that the trustee or 
custodian may only resign in a specified fashion and 
(4) that certain records be kept and notice given to 
securities holders in the event of substitution of the 
trust’s securities. 


Applicants state that the provisions of Section 26(a) 
and 27(c)(2) were designed to assure performance of 
contractual obligations under periodic payment plans, 
to minimize the opportunities for misuse of the assets 
of unit investment trusts and to prevent sponsors from 
reaping hidden profits. 


Applicants further state that under the provisions of 
the Delaware Insurance Laws, the Company is not 
permitted to hold itself out as a trustee of the property 
of a Separate Account (and cannot place such property 
in trust in the hands of another). However, IRS regula- 
tions require use of custodian for the purpose of 
establishing certain tax records which will permit the 
Company to minimize the impact of capital gains taxes 
on the Separate Accounts. Applicants are seeking an 
exemption from Section 26(a) and Section 27(c)(2) to 
the extent necessary to permit State Mutual to serve as 
custodian of the assets of the Separate Accounts on 
the ground that State Mutual’s and the Company’s 
status as regulated insurance companies and the 
Company’s obligations as an insurance company to the 
Contract Owners provide substantially the protection 
contemplated by the requirements of Section 26(a) and 
27(c)(2). 
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Applicants state that fund shares owned by the « 
Separate Accounts will be held on an open account — 
basis and will not be represented by any transferable 
stock certificates. The records of the Separate Account 
will reflect its ownership of Fund shares and Fund 
records will reflect Separate Account ownership. The 
records of the Fund and of the Separate Account will 
be cross-verified to insure accuracy. The Company will 
perform all accounting functions relating to the 
Separate Accounts. The accounting systems for the 
Separate Accounts will incorporate internal controls 
existing in the Company’s Accounting Department, 
and will be subject to audit by the Internal Auditing 
Department of the Company and a firm of independent 
accountants. Applicants assert that under the fore- 
going circumstances, the dangers against which 
Section 26(a) and 27(c)(2) are directed are not present. 


The Applicants consent to this requested exemption 
being made subject to the condition {a) that 
deductions under the Contracts for administrative 
services shall not exceed such reasonable amount as 
the Commission shall prescribe, the Commission 
reserving jurisdiction for such purposes, and (b) that 
the payment of sums and charges out of the assets of 
the Separate Accounts shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order: Provided, the Appli- 
cants’ consent to this condition shall not be deemed to 
be a concession to the Commission of authority to 
regulate the payment of sums and charges out of such 
assets other than charges for administrative services, 
and the Applicants reserve the right in any proceeding 
before the Commission or in any suit or action in any 
court to assert that the Commission has no authority to 
regulate the payment of such other sums and charges. 


Section 6(c) of the Act provides that the Commission 
may conditionally exempt any person or transaction 
from any provisions of the Act if such exemption is 
necessary or appropriate in the public interest and 
consistent with the protections of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 26, 1978 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement of the nature of his or her interest, the 
reasons for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he or she may 
request that he or she be notified if the Commission 
shall order a hearing thereon. Any such communi- 
cation should be addressed to: George A Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shal! 
be served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by affi- 





davit or, in the case of an attorney at law, by certificate) 
shall be filed contemporaneously with the request. An 
order disposing of the matter will be issued as of 
course following December 26, 1978, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive notice of further developments in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10505/December 4, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 6003/December 4, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10506/December 4, 1978 


In the Matter of 

AMERICAN NATIONAL BOND FUND, INC. 
AMERICAN NATIONAL GROWTH FUND, INC. 
AMERICAN NATIONAL INCOME FUND, INC. 
and 

SECURITIES MANAGEMENT & RESEARCH, INC. 
Two Moody Plaza 

Galveston, Texas 77550 

(812-4358) 


ORDER PURSUANT TO SECTION 11(a) OF THE ACT 


PERMITTING CERTAIN EXCHANGE OFFERS AND — 


/ PURSUANT TO SECTION 6(c) OF THE ACT GRANTING 
AN EXEMPTION FROM THE PROVISIONS OF 


SECTION 22(d) OF THE ACT AND RULE 22d-1 THERE- 
UNDER. 


On November 6, 1978, a notice was issued (Investment 
Company Act Release No. 10469) of an application 
filed on August 28, 1978, and an amendment thereto on 
September 20, 1978, by American National Growth 
Fund, Inc., American National Income Fund, Inc., 
American National Bond Fund, Inc. (collectively 
referred to hereafter as “Funds”), registered under the 
Investment Company Act of 1940 (“Act”) as open-end, 
management investment companies, and Securities 
Management & Research, Inc. (“SM&R”), each Fund’s 
investment adviser and principal underwriter (SM&R 
and the Funds are collectively referred to hereafter as 
“Applicants”), for an order of the Commission, pur- 
suant to Section 11(a) of the Act, permitting certain 
exchange offers among Funds on a basis other than 
their respective net asset value per share at the time of 
exchange, and pursuant to Section 6(c) of the Act, 
exempting such exchange offers from the provisions of 
Section 22(d) of the Act and Rule 22d-1 thereunder. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemptions is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act, Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(d) of the Act and Rule 22d-1 under the 
Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


IT iS FURTHER ORDERED, pursuant to Section 11 of 
the Act, that the proposed offers of exchange be 
approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10507/December 4, 1978 
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in the Matter of 


NUVEEN TAX-EXEMPT BOND FUND-MULTI-STATE 
(Series 1 and Subsequent Series) 


and 


JOHN NUVEEN & CO., INCORPORATED 
209 South LaSalle Street 
Chicago, Illinois 60604 


(812-4373) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 14(a) OF THE ACT AND FROM RULE 
19b-1 UNDER THE ACT. 


On November 7, 1978, a notice was issued (Investment 
Company Act Release No. 10472) of an application 
filed on October 10, 1978, and an amendment thereto 
on October 30, 1978, by Nuveen Tax-Exempt Bond 
Fund-Multi-State (Series 1 and Subsequent Series) 
(“Fund”), a unit investment trust registered under the 
Investment Company Act of 1940 (“Act”), and the 
Fund’s Sponsor, John Nuveen & Co., Incorporated 
(“Sponsor”) (hereinafter the Sponsor and the Fund are 
collectively referred to as “Applicants”), pursuant to 
Section 6(c) of the Act for an order of the Commission 
exempting the Applicants from the provisions of 
Section 14(a) of the Act and exempting the frequency 
of capital gains distributions by the Fund from the pro- 
visions of Rule 19b-1 under the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemptions is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act, Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 14(a) of the Act and Rule 19b-1 under the 
Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10508/December 4, 1978 


In the Matter of 


PUTNAM MARINER FUND, INC. 
265 Franklin Street 
Boston, Massachusetts 02110 


(811-1775) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On November 6, 1978, a notice was issued 
(Investment Company Act Release No. 10470) of an 
application filed on September 28, 1978, by Putnam 
Mariner Fund, Inc. (“Applicant”), an open-end, 
diversified management company registered under the 
Investment Company Act of 1940 (“Act”), for an order 
of the Commission declaring that Applicant has ceased 
to be an investment company. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Putnam Mariner Fund, Inc., 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10509/December 5, 1978 


In the Matter of 


MARYLAND TAX EXEMPT TRUST SERIES 1 
(AND SUBSEQUENT SERIES) 


and 


LEGG MASON WOOD WALKER INC. 
7 East Redwood Street 
Baltimore, Maryland 21203 


(812-4386) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 14(e) OF THE ACT AND FROM RULE 
19b-1 UNDER THE ACT. 


On November 13, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10478) of an 
application filed on October 30, 1978, by Maryland Tax 
Exempt Trust, Series 1 (and Subsequent Series) 
(“Trust”), a unit investment trust registered under the 
Investment Company Act of 1940 (“Act”), and its 
Sponsor, Legg Mason Wood Walker Inc. (“Sponsor”) 
(hereinafter the Sponsor and the Trust are referred to 
collectively as “Applicants”), for an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting the Applicants from the initial net worth 
requirements of Section 14(a) of the Act, and 
exempting the frequency of capital gains distributions 
of the Trust from the provisions of Rule 19b-1 under the 
Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemptions is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act, Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 14(a) of the Act and Rule 19b-1 under the 
Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10510/December 6, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15384/December 6, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10511/December 7, 1978 


In the Matter of 


THE INTERNATIONAL DOLLAR INCOME FUND, 
FIRST MONTHLY PAYMENT SERIES 
(and subsequent Series) 


MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED; 


ATLANTIC CAPITAL CORPORATION; 


THE NIKKO SECURITIES CO. INTERNATIONAL 
INC.; 


BACHE HALSEY STUART SHIELDS 
INCORPORATED; 


and 


DEAN WITTER REYNOLDS INC. 

c/o Merrill Lynch, Pierce, Fenner & Smith 
Incorporated 

125 High Street 

Boston, Massachusetts 02110 


(812-4324) 
NOTICE OF FILING OF APPLICATION FOR ORDER OF 
EXEMPTION PURSUANT TO SECTION 6(c) OF THE 


ACT FROM THE PROVISIONS OF SECTION 14(a) OF 
THE ACT AND RULES 19b-1 AND 22c-1 THEREUNDER 
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NOTICE IS HEREBY GIVEN that the International 
Doliar Income Fund, First Monthly Payment Series 
(and subsequent Series) (hereinafter the “Fund” or 
individually, a ‘‘Series’’), registered under the 
Investment Company Act of 1940 (the “Act”) as a unit 
investment trust, and Merrill Lynch, Pierce, Fenner & 
Smith Incorporated, Atlantic Capital Corporation, the 
Nikko Securities Co. International, Inc., Bache Halsey 
Stuart Shields Incorporated, and Dean Witter Reynolds 
Inc. (the “Sponsors”) (collectively, the “Applicants”) 
filed an application on June 9, 1978, and an amend- 
ment thereto on November 22, 1978, requesting an 
order, pursuant to Section 6(c) of the Act, exempting 
them from (i) the provisions of Section 14(a) of the Act, 
insofar as such provisions would require the Sponsors 
and underwriters of the Fund to take for their own 
account, or place privately with not more than 25 other 
persons, $100,000 or more worth of units in the Fund 
(“Units”); (ii) the provisions of Rule 19b-1 under the 
Act which limit distribution of capital gains to one time 
in a taxable year; (iii) the provisions of Rule 22c-1 
which require that net assets are to be determined as of 
the time of the close of trading on the New York Stock 
Exchange during the initial offering period, and all pro- 
visions of Rule 22c-1 in secondary market trading. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


The application states that each Series will be created 
under Massachusetts law by a Trust Indenture 
(“Indenture”) between the Sponsors, the Trustee (the 
Bank of New York), the Co-Trustee (Shawmut Bank of 
Boston, N.A.) and the Evaluator (interactive Data 
Services, Inc.). The portfolio of each Series of the Fund 
will consist of interest bearing debt obligations or pre- 
ferred stocks (the “Securities”) payable in United 
States dollars, issued primarily by foreign issuers and 
foreign subsidiaries of U.S. companies with the 
possibility of a limited number of obligations of U.S. 
issuers. While the securities to be deposited in the first 
Series will all be straight debt obligations without 
participating or equity features, subsequent Series 
may contain debt obligations, or preferred stocks, with 
equity features such as rights or conversion into 
common stock or have warrants or rights to purchase 
common stock attached. 


According to the application, Units of the first Series 
will be offered to the public at a public offering price 
computed by adding to the offering side evaluation of 
the Securities divided by the number of Units, a sales 
charge of an amount equal to 3.896% of such evalu- 
ation. The sales charge may vary for subsequent 
Series. Although the public offering price of Units will 
be determined on the basis of the offering side evalu- 
ation of the securities deposited in a Series, the unit 
value at which Units may be redeemed will be deter- 
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mined on the basis of the bid side evaluation thereof. 
The aggregate offering side evaluation of the Securities 
is to be determined by the Evaluator on each business 
day of each week upon completion of the public 
offering as of the Evaluation Time set forth in the 
Prospectus for each Series (3:30 P.M. New York time, 
in the case of the first Series), effective for all sales 
made during the preceding 24 hours or the following 
week, respectively. 


The Applicants state that, although the Sponsors are 
not obligated to do so, it is the intention of certain of 
the Sponsors to maintain a market for Units of each 
Series and to offer to purchase such Units at prices 
which are based upon the aggregate offering price of 
the securities in each Series. The Applicants state that 
although it is therefore anticipated that Units in most 
cases can be sold in the secondary market for an 
amount in excess of the redemption price, Units can be 
submitted to the Trustee for redemption at any time. In 
such event, the Trustee will liquidate certain of the 
securities in the Series and the tendering unitholder 
will receive cash from the proceeds of such liquidation, 
all as more fully described in the prospectus for each 
Series. Consistent with Rule 22c-1, the unitholder 
would receive cash in an amount per Unit equal to the 
unit value as determined on the business day next 
following such tender as of the time of the evaluation. 


The Applicants state that the Sponsors may direct the 
Trustee to dispose of securities upon default in 
payment of principal or interest or the occurrence of 
other market or credit factors that in the opinion of the 
Sponsors would make the retention of such securities 
in the Series detrimental to the interests of the unit- 
holders, or if the disposition of such securities is 
desirable in order to maintain the qualification of the 
Series under the Federal Internal Revenue Code or to 
prevent the Trustee from being required to withhold 
United States income tax from distributions to unit- 
holders who are, as to the United States, non- 
resident aliens or foreign corporations. The proceeds 
of any such dispositions may be distributed to unit- 
holders or may be reinvested in accordance with the 
provisions of the Indenture. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that no 
registered investment company and no principal under- 
writer for such a company shall make a public offering 
of securities of which such company is the issuer 
unless (1) the company has a net worth of at least 
$100,000; (2) at the time of a previous public offering it 
had a net worth of $100,000; or (3) provision is made 
that a net worth of $100,000 will be obtained from not 
more than twenty five responsible persons within 
ninety days, or the entire proceeds received, ers 26 
sales charge, will be refunded. o} 





The Applicants state that each Series, at the date of 
deposit of the underlying Securities and before any Unit 
is offered to the public, is intended to have a net worth, 
represented by the market value of the Securities on 
that date as determined by the Evaluator, in excess of 
$100,000. The Applicants contend that each Series will 
have a net worth far in excess of $100,000 fully invested 
in Securities on the date of deposit for each Series and 
will therefore fully comply with the first requirement of 
Section 14(a). It is contended that any requirement that 
the Sponsors take for their own accounts or sell 
$100,000 worth of Units pursuant to the third require- 
ment of Section 14(a) of the Act would be double 
compliance with the Act. 


In connection with their request for exemption, the 
Applicants agree, as a condition to such exemption, 
that they will refund, on demand and without 
deduction, all sales charges to purchasers of Units of 
any Series from the Sponsors or from any underwriter 
or dealer participating in the distribution, and liquidate 
the Securities held by such Series and distribute the 
proceeds thereof, if, within 90 days from the time that 
the registration statement relating to the Units of such 
Series shall have become effective under the Securities 
Act of 1933, the net worth of such Series shall be 
reduced to less than $100,000 or if such Series shall 
have been terminated. The Sponsors further agree to 
instruct the Trustee to terminate such Series in the 
event redemption by the Sponsors of Units which have 
not been sold in the initial distribution thereof results 
in such Series have a net worth of less than 40% of the 
face amount of securities in its original portfolio, and 
in the event of any such termination the Sponsors will 
refund, on demand and without reduction, all sales 
charges to purchases of Units of such Series from the 
Sponsors or from any underwriter or dealer 
participating in the distribution. The Sponsors further 
agree that any future Sponsor will, as a condition to 
becoming a Sponsor, agree to the foregoing under- 
taking. 


Rule 19-1 


Rule 19b-1(a) provides, in pertinent part, that no 
registered investment company which is a “regulated 
investment company” as defined in Section 851 of the 
Internal Revenue Code shall make more than one distri- 
bution of capital gains per taxable year. 


Applicant proposes that distributions of principal, 
including any capital gains, and interest on each Series 
will be made to Unitholders each month. The 
Applicants state that distributions of principal 
constituting capital gains to Unitholders may arise in 
the following instances: (1) an issuer might call or 
redeem Securities held in the portfolio; (2) Securities 
might be liquidated in order to provide funds necessary 
to make redemptions; and (3) Securities might be dis- 


posed of in order to maintain the qualification of such 
Series as a regulated investment company under the 
Federal Revenue Code. 


In support of the requested exemption the application 
states that the dangers against which Rule 19b-1 is 
intended to guard do not exist in the situation of the 
Fund since the Fund and the Sponsors have no control 
over events which might trigger capital gains. Literal 
compliance with the Rule would require each Series to 
hold any monies constituting capital gains from the 
disposition of Securities until the end of its taxable 
year. It is contended by the Applicants that such 
practice would clearly be to the detriment of Unit- 
holders. Applicants further point out that Paragraph (b) 
of Rule 19b-1 provides that a unit investment trust may 
distribute capital gains dividends received from a 
regulated investment company within a reasonable 
time after receipt. The purpose behind such provision 
is to avoid forcing a unit investment trust to 
accumulate valid distributions received throughout the 
year until year-end. It is contended by the Applicants 
that the situation of the Fund is squarely within the 
intended objectives of such provision. 


Rule 22c-1 


Rule 22c-1 provides, in part, that redeemable securities 
of registered investment companies may be soid, 
redeemed or repurchased at a price based on the 
current net asset value (computed on each day during 
which the New York Stock Exchange is open for trading 
not less frequently than once daily as of the time of the 
close of trading on such Exchange) which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


The Applicants state that Investment Company Act 
Release Nos. 5413 and 5519 put forward two purposes 
for Rule 22c-1: (1) to eliminate or reduce any dilution of 
the value of outstanding redeemable securities of 
registered investment companies occurring through 
the practice of redeeming or repurchasing securities at 
a price above their net asset value or selling securities 
at a price based upon a previously established net 
asset value which permits a potential investor to take 
advantage of an upswing in the market and an 
accompanying increase in the net asset value of invest- 
ment company shares, and (2) to minimize speculative 
practices which so comprise registered investment 
companies as to be unfair to the holders of their 
outstanding securities. 


The Applicants contend that the sale and repurchase of 
Units of the Series in the secondary market cannot 
possibly dilute the value of outstanding securities. The 
Applicants also contend that the procedures followed 
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in secondary market operations of the Fund cannot be 
regarded as encouraging speculative trading practices. 


The application states that backward pricing in the 
secondary market is also a necessity. As a condition to 
the granting of an exemptive order by the Commission, 
the Applicants agree that a procedure will be instituted 
to ensure, without additional cost to investors, that an 
investor who wishes to dispose of his Units by selling 
his Units to the Sponsors who maintain a secondary 
market in Units will never receive less than the 
redemption value. The Evaluator will determine, 
without a formal evaluation and thus without the 
expense which a formal evaluation would impose upon 
investors, if the bid side evaluation on any day during 
the week, which would be used for redemption 
purposes, has so changed that it might have become 
higher than, or equal to the previous Friday’s offering 
side evaluation, which is used by such Sponsors for 
their bid. Such Sponsors accordingly agree to obtain 
from the Evaluator, for each Series and on each trading 
day, a letter to the effect that in the Evaluator’s 
independent judgment the bid side evaluation is not 
higher than or equal to the previous Friday’s offering 
side evaluation, and if the Evaluator does not feel that 
it can give such letter such Sponsors will order a new 
evaluation. 


Applicants state further that, in order to minimize the 
risk that a purchasing investor will pay more than he 
would pay if daily evaluations were made, the Evaluator 
will, without a formal evaluation, also determine if the 
evaluation has decreased by an amount greater than or 
equal to one-half point ($5.00 on a Unit representing 
$1,000.00 principal amount of underlying securities). If 
the Evaluator determines that such a decrease has 
occurred, it will perform a new evaluation which will 
become the basis for the public offering price until the 
next succeeding evaluation. Rule 22c-1, in addition, 
requires that net asset value be determined as of the 
time of the close of trading on the New York Stock 
Exchange. The Applicants note that only rarely will 
Securities in the various Series be listed on the New 
York Stock Exchange and, if so listed, the principal 
market therefor will be over-the-counter. It is 
contended that the time of the close of trading on the 
New York Stock Exchange therefore bears little 
relationship to the evaluation procedures used in 
determining net asset value for the Fund. The Appli- 
cants state that the Evaluator has informed them that 
3:30 P.M. is the most reliable time for evaluations, 
regardiess of the time of the close of trading on the 
New York Stock Exchange, which may change from 
time to time. 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security or transaction, or any 
class or classes of persons, securities or transactions 
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from any provision of the Act or of any rule or 
regulation under the Act if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 29, 1978, at 5:30 
P.M., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 


hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10512/December 7, 1978 


In the Matter of 

GREATER WASHINGTON INDUSTRIAL INVEST- 
MENTS, INC. 

1015 18th Street, N.W. 

Washington, D.C. 20036 

(811-1622) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 





DECLARING THAT THE APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Greater Washington 
Industrial Investments, Inc., (“Applicant”), a closed- 
end, non-diversified, management investment com- 
pany registered under the Investment Company Act of 
1940 (“Act”) has filed an application on October 23, 
1978, pursuant to Section 8(f) of the Act, for an order of 
the Commission declaring that Applicant has ceased to 
be an investment company as defined by the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are summar- 
ized below. 


The Applicant states that it registered under the Act on 
March 11, 1968, and that it has not filed a registration 
statement pursuant to the Securities Act of 1933. The 
application further states that on June 30, 1978, Appli- 
cant merged into its parent corporation (and sole 
stockholder) Greater Washington Investors, Inc. 
(“Parent”) and that under District of Columbia law, 
Applicant’s separate existence ceased at that time. 


The Applicant further states that as of March 31, 1978, 
it had issued only common stock, of which 100 shares 
were outstanding. According to the application, on the 
above date, the Applicant had net assets of $829,048. 


The Applicant asserts that on April 21, 1978, the 
Boards of Directors of both Parent and Applicant 
approved the merger of Applicant into Parent as part of 
a plan of reorganization. A special meeting of stock- 
holders of Parent was called on June 21, 1978, at 
which the shareholders voted to approve the merger. 


The Applicant states that all its assets were transferred 
to, and all its debts and liabilities were assumed by, 
Parent upon completion of the merger. According to 
the application, all expenses of the merger, including 
legal fees, filing costs and certain travel expenses, 
were paid by Parent. 


The Applicant further states that it presently has no 
security-holders and does not now, nor does it propose 
to engage in any business activity. Parent has, 
according to the application, filed, under applicable 
provisions of District of Columbia law, appropriate 
documents to effectuate the elements of the plan of 
reorganization. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
) that upon the effectiveness of such order, the regis- 
~ tration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 29, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commissions, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail upon 
Applicant, at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 652/December 1, 1978 


In the Matter of 

HIGHLAND INVESTMENT CORPORATION 

P.O. Box 11087 

Memphis, Tennessee 38111 

(803-10) 

ORDER PURSUANT TO SECTION 206A OF THE ACT 
GRANTING EXEMPTION FROM ALL PROVISIONS OF 
THE ACT EXCEPT THE EXAMINATION PROVISIONS 
OF SECTION 204, CERTAIN RECORDKEEPING 
REQUIREMENTS OF RULE 204-2, AND SECTION 206 
Highland Investment Corporation (“Applicant”), a 
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Delaware Corporation, filed an application on January 
25, 1978, and amendments thereto on June 12 and 
August 30, 1978, pursuant to Section 206A of the 
Investment Advisers Act of 1940 (“Act”), for an order 
of the Commission exempting Applicant from all pro- 
visions of the Act except the examination provisions of 
Section 204, certain recordkeeping requirements of 
Rule 204-2 under Section 204, and the anti-fraud 
provisions of Section 206. Applicant contended that 
the purposes and policies of the Act do not require that 
it comply fully with the Act’s provisions since it is a 
family-controlled corporation which provides invest- 
ment advice solely for the benefit of family-related 
clients and not to the general public. 


On October 31, 1978, a notice (Investment Advisers Act 
Release No. 645) was issued of the filing of said appli- 
cation. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemptions is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 206A of the Act, 
that the application for exemptions from all provisions 
of the Act except the examination provisions of Section 
204, certain recordkeeping requirements of Rule 204-2 
thereunder, and the anti-fraud provisions of Section 
206 of the Act to the extent they may be applicable, be, 
and it hereby is, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 653/December 4, 1978 


In the Matter of 


A. FELDESMAN AND ASSOCIATES, INC. 
(801-10732) 


ABRAHAM FELDESMAN 
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Admin. Proc. File No. 3-5595 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING ~ 


REMEDIAL SANCTIONS 


The Commission deems it appropriate that adminis- 
trative proceedings be instituted with respect to A. 
Feldesman and Associates Inc. (“Registrant”), a 
registered investment adviser, and Abraham Feldes- 
man (“Feldesman”), president, director and owner of 
100% of Registrant’s issued and outstanding stock. 
Simultaneously with the institution of these 
proceedings, Registrant and Feldesman have sub- 
mitted offers of settlement. Solely for the purpose of 
these proceedings and any other proceedngs pursuant 
to the Investment Advisers Act of 1940 (“Advisers 
Act”), and without admitting or denying the findings 
and sanctions set forth below. 


After due consideration of the Offers of Settlement and 
upon the recommendation of the staff, the 
Commission has determined that it is in the public 
interest to accept such offers and accordingly, IT IS 
ORDERED that such proceedings pursuant to Sections 
203(e) and 203(f) of the Advisers Act be, and they 
hereby are, instituted. 


On the basis of the Order for Proceedings as to 
Registrant and Feldesman, it is found that: 


1. During the period from on or about March 31, 1976 
to on or about March 11, 1977, Registrant wilfully vio- 
lated and Feldesman wilfully aided and abetted 
violations of Sections 206(1), 206(2) and 206(4) of the 
Advisers Act and Rules 206(4)-1(a)(1) and 206(4)-1(a)(5) 
thereunder in that they circulated and distributed as 
advertising copies of articles from various publications 
including Wall Street Journal, Business Week and The 
Commercial and Financial Chronicle which contained 
inaccurate descriptions of Registrant’s size and 
comparative performance and which also contained 
testimonials concerning Registrant’s investment 
advice. Registrant voluntarily ceased the distribution 
of the articles and has undertaken to correct any false 
impressions they may have created among clients and 
prospective clients. 


2. During the period from on or about May 23, 1975 to 
on or about October 5, 1977, Registrant wilfully 
violated and Feldesman wilfully aided and abetted 
violations of Section 204 of the Advisers Act and Rules 
204-2(a)(1), 204-2(a)(2) and 204-2(c)(2) thereunder in 
that Registrant failed to keep current a cash receipts 
journal, cash disbursements journal, general ledger 
and, for each security in which any client had a current 
position, a record from which each client’s current 
amount of interest could promptly be furnished. 


Registrant has voluntarily corrected these violations. © 


£ 





In view of the foregoing, it is in the public interest to 
mpose the sanctions specified in the Offers of Settle- 
ment. 


Accordingly, IT IS ORDERED that Registrant and 
Feldesman be, and hereby are censured. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8609/December 1, 1978 


SEC v. ROBERT C. DRUCKER, et al., 76 Civil 2643 
(S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office, announced that on November 8, 1978, 
the Honorable Morris E. Lasker of the United States 
istrict Court for the Southern District of New York 
signed an order against Robert Nathanson (“Nathan- 
son”) wherein Nathanson has undertaken not to violate 
the registration and anti-fraud provisions of the federal 
securities laws. The order also provides that 
Nathanson undertakes to obtain legal advice prior to his 
sale of the securities of any company of which he is an 
officer, director or 5% shareholder. Nathanson stipu- 
lated to the entry of the order without admitting or 
denying the allegations of the Commission’s 
complaint. The order dismisses the pending complaint 
against Nathanson with prejudice. 


The complaint, which was filed on June 16, 1976, 
alleged that Nathanson and four other defendants 
participated in a scheme to sell unregistered shares of 
the common stock of Beneficial Labs, Inc. in purported 
compliance with Rule 144 under the Securities Act of 
1933, (See Litigation Release Nos. 7461 and 7720). 





Litigation Release No. 8610/December 4, 1978 


AEC v. ASSET MANAGEMENT CORPORATION, et al. 
(S.D. Ind., Civil No. IP 78-34-C) 


William D. Goldsberry, Regional Administrator of the 
Chicago Regional Office of the Securities and 
Exchange Commission, announced that on November 
21, 1978, the Honorable William E. Steckler, U.S. 
District Judge for the Southern District of Indiana, 
entered Final Judgments against Dominick E. Bartone 
and Pochontas Coal Reserves of W. Va., Inc. (P.C.R.) 
permanentaly enjoining them from future violations of 
the registration and anti-fraud provisions of the Federal 
securities laws. Bartone and PCR consented to the 
injunctions without admitting or denying the 
allegations in the Commission’s Complaint. The orders 
were entered in connection with the sale of securities 
in the form of limited partnership interests of A.M. 
Coal Partners 1976 A through E and the sale of promis- 
sory notes of P.C.R. The Commission’s request in its 
Complaint for other equitable relief, in the form of an 
accounting and disgorgement, is still pending. For 
further information, see Litigation Release 8269, dated 
January 24, 1978. 





Litigation Release No. 866/December 4, 1978 


U.S. v. JEROME |. EPSTEIN (U.S.D.C., Dist. of 
Colorado, 78-CR-370) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, and the Office of the United States 
Attorney for the District of Colorado, announced that 
on November 17, 1978 Jerome |. Epstein pled guilty to 
one count of an information charging him with a 
violation of 18 U.S.C. §1001. The violation occurred in 
connection with the 1974 annual report of the House of 
Adler, Inc. (company) filed with the Commission on 
Form 10-K. Epstein, acting as the company’s 
independent auditor, certified the financial statements 
contained in the annual report. Statements made by 
Epstein concerning the financial statements and 
contained in the annual report were false in that 
Epstein was not independent of the company and the 
financial statements were not true and correct. The 
financial statements failed to disclose Epstein’s 
misappropriation of company funds during 1974. 


Sentencing is to occur at a future date. 
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STAFF ACCOUNTING BULLETIN NO. 28/December 
6, 1978 


STAFF ACCOUNTING BULLETIN NO. 28 
AGENCY: Securities and Exchange Commission. 
ACTION: Publication of Staff Accounting Bulletin. 


SUMMARY: This bulletin presents the staff’s view of 
disclosures and accounting which should be made by 
electric utility companies concerning (1) financing 
through use of construction intermediaries, (2) 
interests in jointly-owned electric utility plants and (3) 
long-term contracts for purchase of power. 

DATE: December 6, 1978. 

FOR FURTHER INFORMATION CONTACT: Lawrence 
J. Bloch, Office of the Chief Accountant, Securities 


and Exchange Commission, Washington, D.C. 20549 
(202-472-3782). 


SUPPLEMENTARY INFORMATION: The statements 
in Staff Accounting Bulletins are not rules or inter- 
pretations of the Commission nor are they published 
as bearing the Commission’s official approval; they 
represent interpretations and practices followed by the 
Division of Corporation Finance and the Office of the 
Chief Accountant in administering the disclosure 
requirements of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 





STAFF ACCOUNTING BULLETIN NO. 28 


* * * * * 


These interpretations detail the staff’s view of 
disclosures and accounting which should be made by 
electric utility companies concerning (1) financing 
through use of construction intermediaries, (2) 
interests in jointly-owned electric utility plants and (3) 
long-term contracts for the purchase of power. 


TOPIC 5: MISCELLANEOUS ACCOUNTING 


* * * * * 
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K. Financing by electric utility companies through 
use of construction intermediaries. 


Facts: Some electrric utility companies finance con- 
struction of a generating plant or their share of a 
jointly-owned plant through the use of a “construction 
intermediary” which may be organized as a trust or a 
corporation. Typically the utility assigns its interest in 
property and other contract rights to the construction 
intermediary with the latter authorized to obtain funds 
to finance construction with term loans, bank loans, 
commercial paper and other sources of funds that may 
be available. The intermediary’s borrowings are 
guaranteed in part by the work in progress but more 
significantly, although indirectly, by the obligation of 
the utility to purchase the project upon completion and 
assume or otherwise settle the borrowings. The utility 
may be committed to provide any deficiency of funds 
which the intermediary cannot obtain and excess funds 
may be loaned to the utility by the intermediary. (In one 
case involving construction of an entire generating 
plant, the intermediary appointed the utility as its 
agent to complete construction). On the occurrence of 
an event such as commencement of the testing period 
for the plant or placing the plant in commercial service 
(but not later than a specified date) the interest in the 
plant reverts to the utility and concurrently the utility 
must either assume the obligations issued by the inter- 
mediary or purchase them from the holders. The 
intermediary may also be authorized to  borrov 
amounts for accrued interest when due and those 
amounts are added to the balance of the outstanding 
indebtedness. Interest is thus capitalized during the 
construction period at rates being charged by the 
lenders; however, it is deductible by the utility for tax 
purposes in the year of accrual. 


Question: How should construction work in progress 
and related liabilities and interest expense being 
financed through a construction intermediary be 
reflected in an electric utility’s financial statements? 


Interpretive Response: The balance sheet of an electric 
utility company using a construction intermediary to 
finance construction should include the intermediary’s 
work in progress in the appropriate caption under 
utility plant. The related debt should be included in 
long-ter liabilities and disclosed either on the balance 
sheet or in a note. 


The first sentence of 17 CFR 210.3-16(r)(1) applies to 
all registrants and provides that “The amount of 
interest cost capitalized in each period for which an 
income statement is presented shall be shown within 
the income statement.” Consequently, capitalized 
interest included as part of an intermediary’s construc- 
tion work in progress on the balance sheet should be 
recognized on the current income statement as interes 

expense with a corresponding offset to allowance for 





horrowed funds used during construction. Income 
tatements for prior periods should also be restated. 
The amounts may be shown separately on the 
statement or included with interest expense and 
allowance for borrowed funds used during construc- 
tion. 


A note to the financial statements should describe 
briefly the organization and purpose of the 
intermediary and the nature of its authorization to incur 
debt to finance construction. The note should disclose 
the rate at which interest on this debt has been 
capitalized and the dollar amount for each period for 
which an income statement is presented. 


TOPIC 10: MISCELLANEOUS DISCLOSURE 


* * * * * 


.. Jointly-owned electric utility plants. 


Facts: Groups of electric utility companies have been 
building and operating utility plants under joint owner- 
ship agreements or arrangements which do not create 
legal entities for which separate financial statements 
we presented. Under these arrangements a participat- 
ng utility has an undivided interest in a utility plant 
and is responsible for its proportionate share of the 
costs of construction and operation and is entitled to 
its proportionate share of the energy produced. 


During the construction period a participating utility 
finances its own share of a utility plant using its own 
financial resources and not the combined resources of 
the group. Allowance for funds used during construc- 
tion is provided in the same manner and at the same 
rates as for plants constructed to be used entirely by 
the participant utility. 


When a jointly-owned plant becomes operational, one 
of the participant utilities acts as operator and bills the 
other participants for their proportionate share of the 
direct expenses incurred. Each individual participant 
incurs other expenses related to transmission, distri- 
bution, supervision and control which cannot be 
related to the energy generated or received from any 
particular source. Many companies maintain deprecia- 
tion records on a composite basis for each class of 
property so that neither the accumulated allowance for 
depreciation nor the periodic expense can be allocated 
to specific generating units whether jointly or wholly- 
owned. 


Question: What disclosure should be made on the 
financial statements or in the notes concerning 
interests in jointly-owned utility plants? 


Interpretive Response: A participating utility should 
include information concerning the extent of its 
interests in jointly-owned plants in a note to its 
financial statements. The note should include a table 
showing separately for each interest in a jointly-owned 
plant the amount of utility plant in service, the 
accumulated provision for depreciation (if available), 
the amount of plant under construction, and the pro- 
portionate share. The amounts presented for plant in 
service or plant under construction may be further sub- 
divided to show amounts applicable to plant sub- 
categories such as production, transmission, and 
distribution. The note should include statements that 
the dollar amounts represent the participating utility’s 
share in each joint plant and that each participant must 
provide its own financing. Information concerning tow 
or more generating plants on the same site may be 
combined appropriate. 


The note should state that the participating utility’s 
share of direct expenses of the joint plants are included 
in the corresponding operating expenses on its income 
Statement (e.g., fuel, maintenance of plant, other 
operating expense). If the share of direct expenses is 
charged to purchase power then the note should 
disclose the amount so charged and the proportionate 
amounts charged to specific operating expenses on the 
records maintained for the joint plants. 


M. Long-term contracts for purchase of electric power. 


Facts: Under long-term contracts with public utility 
districts, cooperatives or other organizations, a utility 
company receives a portion of the output of a produc- 
tion plant constructed and financed by the district or 
cooperative. The utility has only a nominal or no 
investment at all in the plant but pays a proportionate 
part of the plant’s costs, including debt service. The 
contract may be in the form of a sale of a generating 
plant and its immediate lease back. The utility is obli- 
gated to pay certain minimum amounts which cover 
debt service requirements whether or not the plant is 
operating. At the option of other parties to the contract 
and in accordance with a predetermined schedule, the 
utility’s proportionate share of the output may be 
reduced. Separate agreements may exist for the trans- 
mission of power to the utility’s system. 


Question: How should the cost of power obtained 
under long-term purchase contracts be reflected on the 
financial statements and what supplemental dis- 
closures should be made in notes to the statements? 


Interpretive Response: The cost of power obtained 
under long-term purchase contracts, including 
payments required to be made when a production plant 
is not ope ing, should be included in the operating 
expenses section of the income statement. A note to 
the financial statements should present information 
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concerning the terms and significance of such 
contracts to the utility company including date of con- 
tract expiration, share of plant output being purchased, 
estimated annual cost, annual minimum debt service 
payment required and amount of related long-term debt 
or lease obligations outstanding. 


Additional disclosure should be given if the contract 
provides, or is expected to provide, in excess of five 
percent of current or estimated future system 
capability. This additional disclosure may be in the 
form of separate financial statements of the vendor 
entity or inclusion of the amount of the obligation 
under the contract as a liability on the balance sheet 
with a corresponding amount as an asset representing 
the right to purchase power under the contract. 


The note to the financial statements should disclose 
the allocable portion of interest included in charges 
under such contracts. Accounting Series Release No. 
122 (17 CFR 211.122) discusses the computation of the 
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ratio of earnings to fixed charges for an enterprise_ 
which has guaranteed the debt of a supplier compan, 
or has entered into contracts with a supplier providing™ 
for payments designed to service debt of a supplier. 
The release states in part that in such instances the 
ratio“. . . for the registrant must be accompanied by 
effective disclosure of the significance of fixed charges 
of other companies included in the enterprise whether 
or not the revenues and expenses of such companies 
are set forth in the financial statements of the 
registrant. Such disclosure usually should be accom- 
plished by presenting the ratio of earnings to fixed 
charges for the total enterprise in equivalent promi- 
nence with the ratio for the registrant or registrant and 
consolidated subsidiaries.” 


* * * 
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